








WISCONSIN LAW REVIEW 


Published by the Law School of the University of Wisconsin 





VOLUME 1943 MAY NUMBER 3 

















BOARD OF EDITORS 
Jyiet AUMAN,..—ditor-in-Chief 
Peter-P...Wesort; Jx:;- Business Manager 


Karueyn--BaLpWIN Emity Dopce 
BLAD Joun HOrFérpr James WALKER. 
CATHERINE~ CLEARY Lae~LIcHTER FromMas_WYSEMAN 


RoserzB..L,. Murpuy, Alumaé: Editor 
Maavan--Horz;"Research Director 








AUTHORS OF LEADING ARTICLES 


DrecHSLER, Kart, J.U.D. (1928) University of Vienna, Po. Sci. D. (1930) Uni- 
versity of Vienna; L.L.B. (1942) University of Wisconsin; member of Austria 
bar (1930-1938); Board of Editors, Wisconsin Law Review (1941-1942), 
Editorial Staff, Lawyers Co-operative Publishing Company. 


Evans, Evan A., A.B. (1897), L.L.B. (1899) University of Wisconsin; practicing 
attorney, Baraboo, Wisconsin, (1900-1916); Judge, United States Circuit 
Court of Appeals (Seventh Circuit) since 1916. 


Hoppmann, Aucust C., L.L.B. (1896) University of Wisconsin; City Attorney, 
Madison, Wisconsin (1906 and 1907); Assistant United States District At- 
torney, Western District of Wisconsin, 1913-1916; Judge of Superior Court, 
Dane County, Wisconsin, 1916-1925; Judge of Circuit Court of the Ninth 
Judicial Circuit, Wisconsin, 1925-1943; deceased, 1943. 


Ruy, Mues C., L.L.B. (1909) University of Wisconsin; Member of the Wis- 
consin Bar; Referee in Bankruptcy, U. S. District Court for the Western 
District of Wisconsin. 


Su1etps, Currin V., A.B. (1941) University of Nebraska; Ph.M., (1943) Univer- 
sity of Wisconsin. Research Assistant in Political Science, University of Wis- 
consin. 


THAYER, Frank, A.B. (1912) Oberlin College; M.A. (1916) University of Wiscon- 

sin; J.D. (1935) Loyola University (Chicago); former member of editorial 
staff, Springfield Republican and Detroit News; Professor of Journalism, 
University of Wisconsin; Member of Illinois Bar. 











A WORK SHEET OF JUDICIAL LABOR 
OF APPELLATE FEDERAL COURTS 


Evan A. Evans 


A study of the extent ot the work of any court is somewhat 
intriguing—to the judges. The members of the Bar may not be 
altogether bored by it. 

In the following tables, an attempt is made to chart the records 
of the Justices of the Supreme Court for the last fifty years, and of 
the judges of the Circuit Courts of Appeals for the past forty-three 
years and of the Court of Appeals of the District of Columbia for 
the twenty-four years of its existence. 

Several questions at once arise: Are there any rational deduc- 
tions to be drawn from them? Do they point arrows at the harder 
workers? Are they the legitimate basis for measuring the maximum 
amount of work appellate courts can do well? 

Charts, which deal with cases en masse, immediately give rise to 
the criticism that the questions in the cases vary so greatly in number 
and complexity that the number of opinions fails to measure the 
amount of work performed by a court or a judge. Granted. But, 
how about an average? Then, too, the importance of the case, its 
pressing need for more than usual (I was about to say, necessary) 
attention, invites differentiation. However, the same answer is re- 
peated, how about averages? 

Then, there is the outside work, the extra work of an adminis- 
trative character. This burden rests on the Chief Justice almost 
entirely, and there never has been doubt about the volume or quality 
of the labor of Chief Justices Fuller, White, Taft, and Hughes. 

The charts also suggest a comparison of the volume of work of 
two courts, the Supreme Court and the Circuit Court of Appeals. 
Kut it is readily apparent that this is quite impossible, at least not 
satisfactory. If we take up each court’s work separately, our con- 
clusions will be more intelligent. For example, the Supreme Court 
considers many petitions for certiorari in a year. The average for 
the past four years, which are the largest of record, is 861. The 
smallest for any year since 1925, was 520. Their study and disposi- 
tion take time. The largest number of certiorari dispositions of 
which I find a record was 299 in one week (October 13, 1941). 

The members of the Circuit Courts of Appeals sit in statutory 
three judge courts, which takes some of their time. They also occa- 
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sionally sit, individually, on assignment, in the District Court. In the 
first three decades of Circuit Court of Appeals’ history, the judges 
gave as much and often more time to District Court work than to the 
United States Circuit Court of Appeals. In the last twenty years, 
however, the time given by Circuit Court of Appeals’ judges, prob- 
ably, falls below the amount of time given to certiorari study. 


Quite impossible would it be for the Supreme Court to hear and 
dispose of every case which comes to it. This became more apparent 
when that court decided to devote itself almost exclusively to Je- 
hovah’s Witnesses cases and to rehearings and rewriting of treatises 
called opinions on the effect of war on one of our civil liberties. This 
was definitely settled when, in 1925, it was, by Congressional action, 
provided that in nearly all cases, the Supreme Court should deter- 
mine what cases it would take. As only about one out of eight 
applications to it made, is granted, the selection of the eighth calls 
for discretion, and the exercise of discretion calls for study and time. 
This is, 1 believe, a correct deduction, regardless of the fact that 
Government applications are given such marked preference in the 
selections. It is probably correct to say that more time is given to 
certiorari applications than to motions and briefs on rehearing. 

The number of judges on a court also may affect the volume of 
opinions of all members. For example, take a court of three judges 
and another of nine. In addition to writing his opinions, each judge 
must study and be ready to confer on all opinions submitted by his 
colleagues. Eight associates can cause more worry and gray hair 
than two. 

The greater importance and need for more intensive study, how- 
ever, largely account, in my opinion for the differences in number 
of opinions written by the individual members of the two courts. 
There are a few easy cases that reach the Circuit Court of Appeals 
each year. None, seemingly, get to the Supreme Court. 


In both courts (in fact, in all appellate courts, state and Federal) 
it is largely a question of time that determines the number of cases 
heard in a year. The Supreme Court governs its intake. The Circuit 
Courts of Appeals take all the litigation that is piled on their desks. 
The Supreme Court, largely through denial of certiorari applications, 
limits the number of cases that comes before it. The Circuit Courts 
of Appeals are not so favored. They must take all appeals from the 
District Courts, and an almost equal number from the administrative 
boards and the United States Tax Court. The average number of 
cases disposed of by each Circuit Court of Appeals, after hearing, is 
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much larger than is disposed of by the Supreme Court, although the 
average number of judges per court is about one half that which 
mans the Supreme Court. 

It is clear, I think, that necessity determines the number of cases 
which are disposed of by opinions. This may not be so complimentary 
to the Circuit Courts of Appeals, but most judges (I hope lawyers, 
too), will agree that it is the urgent duty of the Circuit Courts of 
Appeals to keep abreast of their work. While the correct disposition 
of each appeal must be the goal, yet early disposition is important. 
Delay in hearing and tardiness in disposition are, at times, almost 
tantamount to a denial of justice. 

A study of the tables produces several interesting and perhaps 
significant deductions. Better, it would be to say, they supply food 
for thought, from which conflicting deductions are possible. 

With hardly an exception, the number of cases disposed of by 
each justice, declined substantially in the later years of his judicial 
career. The decline began after the justice reached seventy. It became 
more rapid after he passed 75. This is an inescapable deduction, 
whether you take a justice whose record is high, like Chief Justice 
Fuller, or whether you take the record of the lowest, Justice Van 
Devanter, who wrote only four a year during his last full five-year 
period. 


TABLE I 


TOTAL OPINIONS OF SUPREME COURT JUSTICES 
IN FIVE YEAR PERICDS OF TENURE 





Lessthan Average 
five year opinions 





Name First Second Third Fourth Fifth Sixth period* per year 
Black, H. 115 44% years 25.55 
Blatchford 63 14 “ 42.00 
Brandeis 149 159 117 77 36 2 - 25.45 
Brewer 184 117 138 70 | iF 

Brown 215 133 107 oo * aaa 

Butler 124 107 88 45 1% * 22.06 
Cardozo 141 11 % j\“ 26.81 

Clarke, J. 133 19 % “ ‘27.64 
Day 123 117 133 90 ee 
Douglas 83 2% “ 29.29 
Field, S. 60 10 a * ~e 
Frankfurter 64 3 $5 21.33 
Fuller 309 163 153 57 3% - 36.86 
Gray 136 85 22.14 
Harlan 147 126 100 88 44 * 23.64 
Holmes 164 190 216 168 148 89 4 2 33.62 
Hughes 125 2 % * ses 
Hughes (C.J.) 109 112 24 i “* we 
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Jackson, H. E. 50 —. 22.22 
Lamar 120 44 ” 27.71 
. Lurton 99 4% “ 21,78 
McKenna 114 117 132 157 133 25 ~s -* 25.58 
McReynolds 141 130 127 79 86 10 1 % 22.03 
Moody 59 24 “* ws 
Murphy 33 2 si 16.5 
Peckham 131 116 72 34% 23.62 
Pitney 155 117 27.2 
Reed 81 4 . 20.25 
Roberts 119 117 34 1144 ” 23.8 
Sanford 107 27 2 = 19.14 
Shiras 155 105 5 1% 26.0 
Stone 133 140 122 57 2 = 26.4 
Sutherland 125 88 91 7 %“ 20.5 
Taft 182 78 _— = 31.52 
Van Devanter 134 93 78 38 20 10 1 = 14.34 
White 127 116 118 191 171 46 2 - 28.48 
Average of all justices 25.03 


*In this column is stated the number of years covered by the last column of 
incumbent’s record. 


TABLE II 


TOTAL OPINIONS OF SUPREME COURT 
JUSTICES FROM 1930-1942 








Total Years on Average 
Name opinions bench per year 
Black 137 4% 25.55 
Brandeis 151 9 16.78 
Butler 200 9% 21.05 
Cardozo 152 534 26.81 
Douglas 83 256 29.29 
Frankfurter 64 3 21.33 
Holmes 45 2 22.50 
Hughes 245 1216 20.13 
McReynolds 175 11 15.09 
Murphy 33 2 16.5 
Reed 81 4 20.25 
Roberts 270 11.3 23.8 
Stone 319 12 26 58 
Sutherland 179 816 19.48 
Van Devanter 38 7 5.43 


Average of all justices 20.71 
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TABLE IV 
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OPINIONS OF CIRCUIT COURTS OF APPEALS’ JUDGES 





1925-42 
Total Years Aver. Opin. 
Opinions on Bench per year 


Ist Circuit 
Bingham 382 16 23.88 
Johnson 115 5 23.0 
Anderson 173 10 17.5 
Wilson 238 11 21.64 
Morton 126 8 15.75 
Magruder 68 3 22.67 
Mahoney 40 3 13.33 
Woodbury 13 2 6.5 
2nd Circuit 
Rogers 69 2 34.5 
Hough 143 3 47.77 
Manton 880 15 58.67 
L. Hand 846 18 47.0 

. Swan 725 16 45.31 
A. Hand 637 16 39.81 
Chase 636 14 45.42 
Clark 109 3 27.25 
Frank 19 2 9.5 
rd Circuit 
Buffington 608 16 38.0 
Woolley 377 11 34.27 
Davis 417 15 27.8 
Thompson 224 9 24.88 
Biggs 160 6 26.66 
Maris 132 5 22.0 
Biddle 22 2 11.0 
Clark 109 4 27.25 
Goodrich 50 3 16.67 
Jones 61 3 20.33 
4th Circuit 
Woods 37 1 37.0 
Waddill 96 6 16.0 
Rose 83 3 27.67 
Parker 513 18 27.94 
Northcott 343 16 21.43 
Soper 296 12 24.66 
Dobie 54 3 18.0 
5th Circuit 
Walker 498 12 41.5 
Bryan 609 11 55.36 
King 11 1 11.0 
Foster 773 18 42.94 
Sibley 603 12 50.25 
Hutcheson 622 12 51.83 
Holmes 301 6 50.16 
McCord 





1930-42 





Total Years Aver. Opin. 
Opinions on Bench per year 
234 11 21.27 
60 5 12.0 
238 11 21.64 
126 8 15.75 
68 3 22.67 
40 3 13.33 
13 2 6.5 
585 10 58.5 
607 13 46.69 
614 12 $1.17 
552 12 36.0 
524 13 40.31 
109 4 27.25 
19 2 $3 
400 11 36.37 
184 6 30.66 
280 10 28.0 
224 9 24.88 
160 6 26.66 
132 5 22.0 
22 2 11.0 
109 4 27.25 
50 3 16.67 
61 3 20.33 
a 1 4.0 
404 13 31.08 
296 13 22.77 
296 12 24.66 
54 3 18.0 
223 7 31.86 
325 6 54.16 
571 3 43.92 
603 12 50.25 
622 12 $1.83 
301 6 50.16 
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Total 


1925-42 
Years Aver. Opin. 
Opinions on Bench per year 


Total 





6th Circuit 


Knappen 70 
Denison 201 
Donahue 76 
Moorman 373 
Hicks 358 
Hickenlooper 143 
Simons 446 
Allen 217 
Hamilton 114 
Arant 45 
Martin 36 
7th Circuit 

Alschuler 323 
Evans 578 
Page 190 
Anderson 68 
Sparks 511 
Fitz Henry 69 
Major 195 
Treanor 103 
Kerner 147 
8th Circuit 

Caldwell 112 
Stone 406 
Kenyon 249 
Booth 285 
Van Valkenburgh 308 
Gardner 401 
Sanborn, J. 302 
Johnson 27 
Woodrough 230 
Faris 46 
Thomas 171 
9th Circuit 

Gilbert 227 
Ross 24 
Morrow 19 
Hunt 186 
Rudkin 445 
McCamant 40 
Dietrich 261 
Wilbur 773 
Sawtelle 239 
Denman 267 
Mathews 222 
Haney 220 
Healy 155 
Stephens 131 
10th Circuit 

Lewis 328 
Cotteral 80 
Phillips 591 


-— 


co 
NOMOH AN Uw 


Peaernuann 


- 


18 


15 
17 


11 


10 


— 
AA OWBAR ANAT W ew 


16 


11.67 
25.13 
15.2 
26.64 
23.87 
28.6 
40.53 
24.1 
22.8 
15.0 
18.0 


26.92 
32.11 
31.67 
13.6 
39.3 
17.25 
32.5 
25.75 
36.75 


28.0 
22.56 
27.67 
19.0 
18.12 
28.62 
27.36 
13.5 
23.0 
15.33 
24.28 


45.5 
24.0 
6.33 
37.20 
63.56 
20.0 
65.25 
55.21 
39.83 
33.38 
27.75 
31.43 
25.83 
26.2 


20.5 
26.67 
42.21 


1 
65 


373 
339 
143 
446 
217 
114 

45 

36 


199 
463 
46 


$11 

69 
195 
103 
147 


260 
112 
166 
183 
395 
302 

27 
230 


171 


111 


91 
754 
239 
267 
222 
220 
155 
131 


179 
579 


1930-42 


Years Aver. Opin. 
Opinions on Bench _ per year 


1 
3 


14 
13 


— 
Nwanore wm 


10 
13 
13 
ll 


10 


N 


_ 


AAO DA 


15 


1.0 
21.67 


26.64 
26.08 
28.6 
40.53 
24.1 
22.8 
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1925-42 1930-42 
Total Years Aver. Opin. Total Years Aver. Opin. 
Opinions onBench per year Opinions on Bench per year 
McDermott 232 9 25.77 228 8 28.5 
Bratton 255 10 25.5 255 10 25.5 
Williams 61 4 15.25 61 4 15.25 
Huxman 87 4 21.75 87 4 21.75 
Murrah 31 3 10.33 31 3 10 33 
Court of Appeals 
District of Col. 
Smyth 87 6 14.5 61 2 30.5 
Robb 459 14 34.93 231 9 25.67 
Van Orsdel 423 14 30.21 197 9 21.89 
Hitz 114 7 16.28 114 7 16.28 
Groner 376 12 31.33 376 12 31.33 
Martin 668 14 47.71 353 9 39.22 
Stephens 115 7 16.43 115 7 16.43 
Vinson 76 5 15.2 76 5 15.2 
Rutledge 60 4 15.0 60 4 15.0 
Miller 118 5 23.6 118 5 23.6 
Edgerton 102 5 20.4 102 5 20.4 
Mack 158 il 14.37 67 6 11.17 


Average of all judges 1925-1942 (18 years) 27.96 
Average of all judges 1930-1942 (13 years) 28.00 


The charts showing the number of opinions of the different 
judges of the Circuit Courts of Appeals are less informative and 
reliable. 

When the Congressional Act creating the Circuit Courts of 
Appeals was made effective in 1891, the members of these courts, 
for the most part, were circuit judges, who had performed, and con- 
tinued to perform, duties which were later, and are now, performed 
by district judges. In the Introduction to West’s Federal Digest 
(Lifetime edition), I tried to trace the growth of the jurisdiction of 
the District Court, the activities and the disappearance of the Circuit 
Courts and circuit judges, and also the appearance and development 
of the United States Circuit Courts of. Appeals. The transition of 
jurisdiction was not sudden. The development of the District Court 
from an insignificant tribunal of narrow jurisdiction to what I be- 
lieve to be the most important court of the Federal system was, 
however, relatively rapid, during the forty years following the cre- 
ation of the Court of Appeals. 

From 1891 on, for thirty years, the activities of the circuit judges 
and also of the judges of the Circuit Courts of Appeals overlapped 
the activities and functions of the District Courts. The statute au- 
thorizing assignment of the judges of the United States Circuit 
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Courts of Appeals to sit in the District Court, resulted, in some 
instances, in judges of the Circuit Court of Appeals actually sitting 
in the District Court continually year in and year out. Judge Page 
of the Seventh Circuit did so for at least two and a half years after 
his appointment to the Circuit Court of Appeals. Not until 1930 did 
this practice subside to negligible proportions. It is not by any 
means, entirely out to-day. The judges of the Third Circuit Court 
of Appeals have, during the last few years, sat long in the District 
Court in that circuit, helping to clean up congested calendars. Gen- 
erally speaking, since 1930, judges of the U. S. Circuit Court of 
Appeals have sat almost exclusively in their own courts. In some 
circuits this change occurred a little earlier. I say this in order to 
better explain the figures, which show the volume of work of indi- 
vidual Circuit Court of Appeals’ judges. 

It was not alone the extension of the jurisdiction of the District 
Courts, following the disappearance of the Circuit Courts, however, 
that limited judges of the Circuit Courts of Appeals to work, more 
and more appellate in character. Also accountable for the change 
was the great increase in number of District Judges. The Volstead 
Act necessitated more District Judges. This increase, in the decade 
from 1920 to 1930, was approximately one hundred per cent. By a 
single Act, in 1922, the District Judges were increased by twenty-six. 
In 1929, there was almost an equal addition. This, of course, led to 
an increase in appeals from these courts. 

Equally productive of additional Circuit Court of Appeals’ work 
was the creation of administrative boards. Appeals from their rulings 
pass directly to the Circuit Courts of Appeals. These boards, and the 
United States Tax Court, have produced almost as many appeals as 
the District Courts during the past fifteen years. They are still 
grinding out a large and steady grist, especially the Labor Board and 
the United States Tax Court. 

The Supreme Court takes, on certiorari, between four and five 
per cent. of the cases decided by the Circuit Courts of Appeals. In 
other words, in ninety-five per cent. of all cases brought in the 
Federal courts and an equal percentage of the proceedings brought 
before the Federal administrative tribunals (in which appeals are 
sought), the Circuit Courts of Appeals are, to-day, the courts of last 
resort. 

All this, I repeat, led to confinement of the activities of the judges 
of the Circuit Courts of Appeals to appellate work in their own 
courts. The statistics showing the number of opinions written by 
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each judge, therefore, became more reliable, more uniform, and more 
informative, after 1925. 

While I collected the figures on judges of the Circuit Courts of 
Appeals, back to 1900, I prepared also a table for the last thirteen 
years and another for the last eighteen years. The two periods were 
selected in an effort to check one against the other. The tables also 
show the length of service of the judges during those periods. 

The average number of written opinions per year for all Circuit 
Courts of Appeals’ judges, for the last eighteen years is twenty- 
eight. This compares with 25.03 for the fifty years, and an average 
of 20.71 for the last thirteen years, for each justice of the Supreme 
Court. There is this additional difference to be kept in mind. The 
Supreme Court statistics include concurring and dissenting opinions. 
The Court of Appeals’ table does not cover either. Per curiam opin- 
ions are not embraced in either study. I find that opinions which are 
in some circuits called per curiams, are carried, in other circuits, 
under the name of the presiding judge. It seems this practice pre- 
vailed to a certain extent, in the Supreme Court, before 1900. This 
fact should be considered in studying the record of individual judges. 

Another deduction from these figures, of interest, if not of signi- 
ficance, is the record of the Chief Justices. During the fifty year 
period under consideration, the Court has been presided over by four 
Chief Justices—Fuller, White, Taft, and Hughes. Chief Justice Stone 
is outside the era of this study. 

The volume of work as represented by the number of opinions 
written, is in favor of these Chief Justices. In other words, each 
wrote more opinions than were written by the average of his associ- 
ates during the same period. For example, Chief Justice Fuller’s 
average (his record omitted nearly four of the first years of his 
career) was 36.86. The average of his associates was 25.32. The 
average of Chief Justice White was 28.42, while the average of his 
associates was twenty per cent less. Even larger was the percentage 
in Chief Justice Taft’s favor. Nor can it be said that the Chief Jus- 
tices wrote opinions in the easier or simpler cases. They did not pick 
cut “cripples.” This has never been characteristic of the opinion 
writing of our Chief Justices. In fact, it would be entirely correct to 
say there are few or no, simple (“cripple”) cases that reach the 
United States Supreme Court. 

The work of Chief Justice Hughes is worthy of special mention. 
In no time in the Nation’s history was an equal number of epoch- 
making decisions announced by the Supreme Court in the same 
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length of time. At no time, before, was the administrative work of 
the Chief Justice so heavy. The Act providing for the Annual Con- 
ference of the Senior Circuit Judges, the Act providing for the 
Administration of the United States Courts—both laid on Chief 
Justice Hughes new and heavy administrative duties. The questions 
presented at the Annual Conference of Senior Circuit Judges, at 
which the Chief Justice presides, cover all the problems which arise 
in any of the districts in the United States. Chief Justice Hughes 
carried a large part of the work of solving the problems thus pre- 
sented. Likewise, the problem of assignment of judges throughout 
the United States has increased. The statement will hardly be ques- 
tioned, when I say, the administrative duties of the Chief Justice 
doubled during the years Mr. Hughes served as Chief Justice. 


Nor would it be just or accurate to say that the Chief Justice 
merely participated as a member of the Court in this era of great 
judicial importance. He stroked the crew. His opinions speak for 
themselves. As every lawyer is entitled to his opinion of the merits 
or weaknesses of the Supreme Court opinions, the writer has his, too. 
It is—the opinions of Chief Justice Hughes mark him as the greatest 
of all Chief Justices to sit on the Supreme Court. 

To support this statement, I refer to a few of his opinions in 
cases of larger importance written by him during this period: Home 
Bldg. Assn. v. Blaisdell, 290 U.S. 398 (Minnesota mortgage mora- 
torium law) ; National Labor Relations Board v. Jones & Laughlin 
Steel Corp., 301 U.S. 1 (validity of Labor Act); Schechter Cor- 
poration v. United States, 295 U.S. 495 (N.R.A.) ; Ashwander v. 
T.V.A., 297 U.S. 288 (T.V.A.) ; Sugar Institute v. United States, 
297 U.S. 553 (permissible activities under Sherman Act) ; Panama 
Refining Co. v. Ryan, 293 U.S. 388 (N.R.A.) ; Appalachian Coals v. 
United States, 288 U.S. 344 (Sherman Act); Gold Clause Cases, 
294 U.S. 240, 317, 330; Norris v. Alabama, 294 U.S. 587 (exclusion 
of negroes from jury) ; Bailey v. Alabama, 219 U.S. 219 (criminal 
law, involuntary servitude) ; Lindheimer v. Ill. Bell Tel., 292 U.S. 
151 (rate case) ; National Labor Relations Board v. Fansteel Corp., 
306 U.S. 240 (labor case) ; his dissents included: United States v. 
MacIntosh, 283 U.S. 605; Apex Hosiery Co. v. Leader, 310 U.S. 
514; Railroad Retirement Bd. v. Alton Co., 295 U.S. 330. 

In number and in importance they greatly surpass any like period 
in the history of that Court. In excellence, and in the thoroughness 
of the study they evidence, they must challenge the admiration of all 
students of the law. 
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A re-reading and re-study of Chief Justice Hughes’ opinions in 
these cases would constitute a wonderful postgraduate course in law 
for adult lawyers. Particularly would there be basis for reflection 
over the breadth and stretch of the Commerce Clause of the Federal 
Constitution. The sharpness of the division of the Court over these 
questions can only be appreciated by a re-reading and study of the 
minority or dissenting opinions. In this conflict or division there is 
manifested and reflected contemporary economic stress (and dis- 
tress). 

I think it is legitimate to conclude from the statistics bearing on 
the work of the Chief Justices that the volume of work performed by 
a Justice does not weaken, but on the contrary seems to strengthen, 
the quality of his opinions. This might not be so with a court which 
is overloaded with cases and pressed at all times to keep up with its 
work. There must be a point where volume of cases conflicts with 
quality of opinions. But, fortunately, it does not exist where the 
court determines its intake. 

What retards, what promotes, volume and dispatch of work in 
appellate courts? Unhesitatingly, I say the presence or absence of 
dissenting opinions. I express no views on the desirability or propri- 
ety of dissenting opinions. On that subject I have written.* Yet, in 
the interest of truth, it must be said, dissenting opinions work for 
delay in pronouncement, and for a lesser output or number of opin- 
ions. In other words, where no differences exist, appeals move out 
more rapidly and in greater volume. 

The subject of dissents in the Supreme Court opinions will al- 
ways provoke discussion, but like the weather, we don’t seem to be 
able to do much about it. Probably many of you, like the law school 
professors, are keen about dissents. If they result in better work by 
the appellate court, I say, more power to them. If dissenting opinions 
mean greater satisfaction and more confidence in the Supreme Court 
opinions, then the final judgment of the bar must be that they are 
desirable even though they slow down pronouncements and lessen 
production. 

The theory of the superiority of a court composed of a plurality 
of judges is that in numbers there is greater soundness and ripeness 
of judgment. To put it in another way, there is less likelihood of 
mistake or oversight. At best this is only relatively true. If mem- 





*Evans, The Dissenting Opinion—Its Use and Abuse (1938) 3 Mo. L. Rev. 
120. 
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bership becomes too large, instead of ripened judgment, there may 
be discord and delay. 

But however small the number of judges comprising the court, 
it is erroneous to assume that any one of its opinions is the perfect 
embodiment of the views, conclusions, and judgments of all the 
judges of that court. The opinions of judges do not mix and blend 
like colors. Nor are they—happily—like chemicals which, when 
mixed, sometimes produce a different result from either of the con- 
stituent ingredients. A judicial opinion may at times give that im- 
pression, but it is an erroneous one. Conferences undoubtedly help 
materially. The constructive criticism of an associate is quite as 
valuable and helpful in opinion writing as it is in any other human 
activity. But, in the last analysis, the opinion represents the views of 
the individual judge and only concurrence by the others in the con- 
clusions. The technique, the style, the length (or brevity), the cita- 
tions of many or few cases, these are the distinctive characteristics 
of the judge who writes the opinion. 

Passing up all the foregoing philosophies and returning to the 
tables and the figures, “the court finds” that an average year’s work 
of a Supreme Court Justice, as evidenced by opinions written, in- 
cluding dissents, is between 20 and 21. In addition, the Court dis- 
posed of 861 applications for certiorari. In the disposition of these 
applications, each justice must prepare himself, and vote on each 
application. 

The “court further finds” that the average for a Circuit Court 
of Appeals judge, excluding dissents, of which there are not many, is 
28. In addition, members of the Circuit Courts of Appeals sit in the 
District Court in three judge statutory courts each year. The num- 
ber of times they sit varies. The length of the hearing runs from 
a day to a week. Their opinions in these cases appear in the Federal 
Supplement Reporter. In addition, there are rulings, of indefinite 
number, interlocutory in character, and without opinion, the disposi- 
tion of which requires study and action by the court, as such. 

Another finding necessitated by the evidence is that the number 
of opinions written by a judge grows fewer as the writer approaches 
the end of his career, 

Finally, and expressing only the individual opinion of the writer, 
the number of opinions isn’t a satisfactory way of measuring judicial 
worth. It’s not the number of opinions that should be emphasized. 
It’s the quality of the opinions that should determine ratings. 

















THE CHANGING LIBEL SCENE* 


FRANK THAYER 


Although many practitioners may not have occasion to act as 
counsel for a publishing or broadcasting company and although there 
is reluctance on the part of some attorneys to take defamation suits, 
the libel phase of tort law under which new problems are arising 
calls for some re-examination. 

The large circulations of the modern metropolitan newspapers, 
the development of state, national and international news coverage 
through press associations such as the Associated Press, the United 
Press and the International News Service, and the furnishing of 
feature news articles, pictures, and interpretative articles by feature 
syndicates, have given a new aspect to the protection of reputation. 
Two additional manifestations of trends in journalism are the tab- 
loid newspapers, which emphasize intimate human interest stories 
and pictorial presentations of news events, and the liability of chain 
libel suits based on incorrect or damaging information originating in 
one source but published in a large number of newspapers. These 
developments make increasingly difficult the carrying of risks which 
must be assumed by the press. 

Another marked change in the field of libel is defamation by 
means of radio. Here the problem is one of definition as well as risk 
necessarily taken by the radio station, which does not have the 
opportunity to examine all material that is broadcast from its trans- 
mitter. 

While the newspapers of the late eighteenth and early nineteenth 
centuries, when the foundations for libel law were being laid in 
both statute and judicial decision, had comparatively small circula- 
tions, many newspapers of today have circulations above 100,000 
subscribers. The New York Daily News in 1942 had a circulation 
of 2,013,200 for weekdays and 3,810,226 for Sundays. The circula- 
tion of the New York Times was daily 440,086 copies, and the 
Chicago Daily Tribune 1,005,992. 

The growth of the modern newspaper, with its emphasis on 





* This article is based primarily upon material selected and edited from a 
manuscript, Legal Control of the Press, which is scheduled to be published by the 
Foundation Press, Inc. in the fall. 

* Circulation figures for 1942, as given in the Eprror & PusBLisHER YEARBOOK, 
Jan. 30, 1943. . 











332 WISCONSIN LAW REVIEW [Vol. 1943 
coverage and speed of production, its diversity of editorial source 
material, and its highly complicated means of preparation of editorial 
ccpy, as well as the development of radio, has given emphasis to 
the need for some revision of libel law, particularly for libel com- 
mitted without negligence or malice in fact. 

The average publisher may not appreciate fully the dangers in- 
volved in publishing daily thousands and even hundreds of thousands 
of words on events of the day. In reporting and commenting upon 
the news of the world as it occurs, and in buying feature material 
and cartoons over which he has no or little direct control other than 
to use or not, depending upon space and policy, the publisher takes 
chances necessarily. 

The publisher places in the hands and minds of his staff a tenta- 
tive hazard as capable of injuring his business as a dangerous ex- 
plosive. Obviously, the executive of a newspaper cannot supervise 
personally every news story, article, picture, cartoon or comment 
used in the columns of his publication, and even if he could do so, 
it would hardly be possible for him to know, under all circumstances, 
whether libel is involved. 

Newspapers are open prey for the libel racketeer. They have 
been, and still are, in numerous jurisdictions, subject to libel claims 
for locally written stories which they print without malice and even 
for stories and articles which come to editors’ desks through feature 
syndicates and press associations. Defamation as a legal wrong is a 
law unto itself, complicated and filled with irregularities. This law 
of libel depends upon both judicial precedent and legislation. 

The law of libel is both ancient and anomalous; in several aspects 
libel law is ill-defined and unsatisfactory. In neither its substantive 
phase nor its enforcement of substantive rights through adjective 
law is this branch of tort jurisprudence perfect. The development of 
libel law is an outgrowth of the law of slander. It is founded upon 
the protection of reputation. While it has been said that the law of 
defamation may be justified, it can be accounted for, however, only 
in the same manner that one would account “for the distorted shape 
of an ugly tree.””” 

It is not the purpose here to trace this development, rather merely 
to look at the libel hazard as it exists today, and to see how liability 
for this type of defamation can be reduced. It must be realized, in 
the first instance, that in this country there are 48 different state 





*41 Srreet, THE Founpatrons oF Lecat Liasmity (ist ed. 1906) 273. 
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jurisdictions, in addition to federal jurisdiction, with all their indi- 
vidual and often contradictory laws, rules and interpretations. 

Libel is a contingent liability.* To face a libel suit entails certain 
grave dangers, which the publisher may well respect. To print a 
defamatory story means worry and administrative time in handling 
a libel claim, and in effecting a settlement, if possible; further, it 
means that if the libel claim cannot be settled there will be the ex- 
pense of defending the suit. Irrespective of the success of defending 
the suit, there is the cost of preparation of the defense including 
attorneys’ fees. If the suit is lost, there is the additional expense of 
a judgment against the paper. If an appeal is taken, there is further 
preparation and legal expense, and still the possibility of losing the 
appeal. 

The judgment in a suit for libel may be from one cent up, but 
the legal expense, even on a suit which is won by the publication, 
may easily run into thousands of dollars. 

In one libel suit against a metropolitan paper, the actual trial of 
the suit extended over a period of more than three months; prior 
preparation in securing evidence necessary to maintain a defense of 
justification or truth, consumed the energies of one experienced 
attorney for more than three years, in addition to the work of several 
other attorneys, investigators, and clerks for lesser periods. It is 
estimated that the expense preparatory to the trial and the expense 
of the trial itself exceeded $200,000. 

Some years ago the Chicago Tribune called Henry Ford an 
anarchist. Mr. Ford sued the Tribune for libel and received a 
verdict of six cents. The Tribune never paid that six cents because 
it claimed the judgment was not suable in Michigan where the trial 
took place. The cost of the defense however was more than a half 
million dollars. 

In the twenty year period from 1910 to 1930 the New York 
World, publishing morning, evening and Sunday editions, was faced 
with 220 libel claims, totaling $17,600,168, according to A. S. Van 
Benthuysen, former treasurer of that paper.® However, the aggre- 
gate cost of settlements and verdicts amouffted to but $115,420.36, or 





* Thayer, The Libel Hazard, BULLETIN OF THE INLAND Datty Press Associa- 
TION, June 10, 1939, p. 284. 

*Ford v. Chicago Tribune, Circuit Court, Wayne County, Mich., No. 67, 
999. Declaration filed Sept. 24, 1917. Held for plaintiff with verdict for 6 cents. 
No appeal taken. 

*Van Bentuuysen, A. S., NEWSPAPER ORGANIZATION AND ACCOUNTING, pp. 
20-21. 
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an average of $5,496.21 a year. The verdicts accounted for $45,000 
and the settlements on other claims $70,420.36. The cost to the New 
York World in verdicts and claims was only 0.65 per cent of the 
total amount of claims. The low figure is accounted for, in part, 
by the care of the World staff in stopping defamatory copy from 
getting into print, and by the excellence of its legal counsel. 

Libel dangers lurk in ordinary inaccurate reporting and careless 
commentary. Experience shows that unusual danger arises in cover- 
ing local police arrests, police investigations, and court news. Stories 
received from wire and syndicate services are sometimes sources of 
difficulty although in consideration of the huge volume of words 
received daily by the newspapers from press associations the number 
of inaccuracies would seem surprisingly small. 

Investigations by police officers, officials in the district attorney’s 
office or the coroner’s office, are not privileged communications, and 
so newspaper stories based on such reports or investigations are not 
accorded qualified privilege, according to the weight of authority. 
Information given newspapers by tipsters or stool pigeons is even 
more untrustworthy so far as legal protection is concerned; if the 
newspaper commits error and publishes a defamatory story on the 
basis of such information it would not have the protection of qual- 
ified privilege. 

Any unfair summary of a police investigation involves danger. 
In Burrows v. Pulitzer Pub. Co.® the plaintiff recovered damages on 
the ground of a story implicating him in a “robbery” of the Y.M.C.A. 
in which it was stated that $323 in cash was missing, as well as 
three employees. The plaintiff, a man 60 years old, was specifically 
named and the inference was that he with the others had taken a 
train for Kansas City. In a subsequent story the plaintiff was exon- 
erated, and a story of this exoneration was published in the St. Louis 
Post Dispatch. The information for the original story was obtained 
by a police reporter from a police sergeant. 

Communications between a reporter and his news source are 
privileged by statute in only ten states, Alabama, Arizona, Arkansas, 
California, Indiana, Kentucky, Maryland, New Jersey, Ohio and 
Pennsylvania. Georgia provides for privilege on information re- 
ceived by a newspaper from an arresting officer or police officials. 
In two states, Oklahoma and Utah, it is believed by their respective 
attorney generals that such information is privileged on the ground 





* (St. Louis Court of Appeals) 255 S.W. 925 (1923). 
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of judicial decision.’ Recognition of police information as privileged 
gives protection to the press in handling hazardous information 
which is regarded as news. 

Probable cause for suspecting a person guilty of a crime is not 
sufficient for a newspaper to impute the commission of a crime.® 
In Peoples v. Detroit Post & Tribune Co.® the court stated: 


“False assertions when they impute the commission of crime 
are actionable, and when not based upon any facts legally 
tending to prove the crime imputed, the publication cannot 

be said to be privileged.” 

Imputation of crime to a particular individual is not privileged 
merely because it may be considered a matter of news. In Mallory 
v. Pioneer Press Co.'® the story upon which the defamation action 
was based stated : 


“A young man named Frank Mallory, employed as driver 
and collector by A. H. Gow, has disappeared with some of his 
employer’s funds, and the police have been notified.” 

The facts were that although Mallory left Gow’s employ with 
some of his employer’s funds in his possession the employer owed 
Mallory more money than the amount retained. Mallory did not 
leave town, as was reported in the story. In his suit for damages 
for libel, Mallory was given judgment; the appeal from an order 
refusing a new trial was affirmed by the Minnesota Supreme Court. 

Inaccurate reporting of police news involves, of course, liability, 





* Based on survey conducted by Walter A. Steigleman and Frank Thayer in 
1942-43. The authorities found are as follows: (a) Cope or ALABAMA (1940) 
Title 7, §370 [GENERAL ACTs OF ALABAMA (1935) p. 649]; Arizona CopE ANNO- 
TATED (1939) 23-103, subdiv. 7 (Laws 1937, ch. 25, §1, p. 45); Acts oF ARKANSAS 
(1937) Initiated Act No. 3, §15, p. 1391 (adopted November 3, 1936); Ctviz 
PROCEDURE AND PropaTE Courts OF CALIFORNIA (Deering, 1941) §1881 (6), 
(enacted 1872) ; Laws or StaTE oF INpIANA (1941) Chap. 44 (approved Feb. 24, 
1941); Kentucky Revisep STATUTES (1942) §421.100 (1936) (chap. 29, effective 
May 16, 1936); ANNOTATED CopE oF Maryzanp (Flack, 1939) Art. 35, §2 (ap- 
proved April 2, 1896); New Jersey Statutes ANNOTATED (1939) §§2:97-11 
(1933) (chap. 167, approved May 12, 1933); Onto GENERAL Cope §6319-2a 
(effective August 14, 1941); Laws or PENNSYLVANIA (1937) No. 433, Vol. II, 
p. 2123 (Approved June 25, 1937). 

(b) Cope or Georcia (1933) §105-704: “. . . or a truthful report of informa- 
tion received from any arresting officer or police authorities, shall be deemed a 
privileged communication; and in any action brought for newspaper libel the rule 
of law as to privileged communications shall apply.” 

(c) Bodine v. Times-Journal Pub. Co., 26 Okla. 135, 110 Pac, 1096 (1910). 

(d) Williams v. Standard-Examiner Pub. Co., 83 Utah 31, 27 P. (2d) 1 
(1933). 

*Long v. Tribune Printing Co., 107 Mich. 207, 65 N.W. 108 (1895). 

°54 Mich. 457, 20 N.W. 528 (1884). ' 

34 Minn. 521, 26 N.W. 904 (1886). 
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particularly in the use of wrong names. The case of Washington 
Post Co. v. Kennedy" is in point. One Harry P. L. Kennedy was 
arrested in Detroit, Michigan, on a charge of forgery and was re- 
turned to Washington, D. C., where a proper memorandum of his 
arrest was made at police headquarters. The following day the Wash- 
ington Post published the following: 


Attorney Held as Forger 


Harry Kennedy Brought Back From 
Detroit to Face Charge 


“Harry Kennedy, an attorney, 40 years old, was brought back 

to Washington from Detroit yesterday to face a charge of 

forgery. According to Headquarters Detective Vermillion, 

who trailed Kennedy to Detroit, the man forged the name of a 

client for $900.00.” 

It appeared however, that Harry Kennedy, the plaintiff, was the 
only lawyer in the district by that name and that he was 37 years 
old. The question before the court was whether the omission of the 
initials of the person actually arrested was a legal basis for a suit for 
damages. The court held the answer in the affirmative. 

The strictness to which a newspaper may be held for reporting 
is well illustrated in Norfolk Post Corporation v. Wright? The 
defendant published the following story: 


Suspect Nabbed 


Man Held in Colonial 
Place Robberies 


“Milton T. Wright, 25, Portsmouth, was arrested shortly 

after noon today by detectives Nowitzky and Williams, on 

Jamestown avenue, in connection with the burglary of nu- 

merous houses in Colonial Place recently.” 

On the face of the record Wright was not held for robberies in 
Colonial Place; rather he was arrested and held for housebreaking 
in Riverview. It was held that despite the fact that Wright had been 
held for housebreaking he had been libeled inasmuch as the record 
was not accurately reported. It was pointed out that correctness of 
information is a risk that the newspaper assumes. 

A newspaper has a right to publish the information that a person 





“3 F. (2d) 207 (1925). 
"140 Va. 735, 125 S.E. 656. (1924). 
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has been arrested, but this right does not permit any assertion of 
guilt to the party thus taken into custody.’* For a fair and accurate 
report of an arrest, the newspaper is protected by truth, particularly 
when published with good motives for justifiable ends; for a report 
of court proceedings connected or growing out of the arrest, the 
newspaper is protected by qualified privilege, despite the fact that 
the story may reflect upon the persons involved and tend to bring 
them into public disrepute.’ 

In covering a police story the Detroit News reported that one 
Ed. Sherwood had been wounded in a gun battle, had stolen a car, 
and then had been arrested and identified by a police officer. It was 
later learned that the information given the reporter by a deputy 
sheriff was incorrect in respect to the identity of Sherwood. In the 
trial court Sherwood recovered damages, but the judgment was re- 
versed by the Michigan Supreme Court on technical grounds and a 
new trial ordered. 

Ordinary news coverage involves potential dangers. The next 
two accounts will illustrate the risks. 

Some years ago the reporter for a morning paper stepped into 
the office for an interview with the man who had successfully prose- 
cuted for embezzlement a heretofore reputed financial genius. The 
following morning the reporter’s paper carried the story of the con- 
viction, as well as the interview with the district attorney. 

This interview was as follows: 


“Brown has been a financial racketeer since 1918,’ Dis- 
trict Attorney Perkins said after the verdict. “This is the first 
time the law has caught up with him, although he has been 
accused of confidence game, swindling and other crimes. . . . 

“*There are thousands of Brown’s victims in this county 
alone. The public has lost more than $20,000,000 in his vari- 
ous schemes. His swindles have been enormous.’ ” 


Brown sued the newspaper and the district attorney jointly for 
$1,500,000. The defense was truth or justification. After a long and 
expensive trial the plaintiff lost his case. No appeal was taken. 

This account is founded upon an actual case although the names 
used are not the real parties who participated in the trial. However, 
this illustration serves to show how a newspaper may easily find 





™ Usher v. Severance, 20 Me. 9 (1841); Republican Pub. Co. v. Conroy, 
5 Colo. App. 262, 38 Pac. 423 (1894); Morasca v. Item Co., 126 La. Ann. 426, 
§2 So. 565 (1910). 

“Sherwood v. Evening News Ass’n., 256 Mich. 318, 239 N.W. 305 (1931) 
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itself involved in the throes of an expensive libel suit. There are 
those ready to open the newspaper’s strong box with the key of a 
libel claim. 

The Birmingham Post a few years ago carried a news story that 
an Arab shiek had written to an American friend stating that he 
would like to buy an American girl from her parents for his fourth 
wife. The story was facetiously written, and gave the impression 
that the American friend was a partner in this scheme so repulsive 
to the American conception of morality and virtue. The friend sued 
the Post but won no better than a judgment of non-suit in the trial 
court. Upon appeal the Alabama Supreme Court reversed the judg- 
ment and remanded the case for a new trial. In its opinion the 
Supreme Court stated that such a reflection upon the American 
friend was actionable per se. 

The entertaining or instructive feature article may overstep pro- 
priety and accordingly injure reputation. Zbyszko v. New York 
American Inc.'* shows this danger. The American published an 
article entitled, “How Science Proves Its Theory of Evolution,” in 
which there was outlined a series of progressive steps in the de- 
velopment of the human being from earlier, rude and simple begin- 
nings. The body of the article did not mention the plaintiff but did 
give two illustrations, “Stanislaus Zbyszko, the Wrestler, Not Fun- 
damentally Different from the Ape in Physique,” and “A Mounted 
Specimen of the Great Kivu Gorilla in Lord Rothschild’s Private 
Museum in Tring, Hertsfordshire, England.” The arrangement of 
these pictures, according to the plaintiff, gave the inference that the 
plaintiff resembled the hideous gorilla. The plaintiff asserted that he 
was thus brought into public contempt and disgrace and was shunned 
by his friends. The court held the publication was libelous per se. 

The former New York Graphic published a picture of Doris 
Keane together with text material in which it was rumored that she 
was a lady friend of Fatty Arbuckle and that there was the possibility 
of a match between them. The actress brought a libel action, alleging 
that inasmuch as she was a married woman she was held up to con- 
tempt in the minds of right-thinking people. The court held that she 
could recover, even without proof of special damages.'* 

Here was an interesting gossip story about an actress. Upon the 


—— 





** White v. Birmingham Post Co., 233 Ala. 547, 172 So. 649 (1937). 

* 239 N.Y.S. 411, 228 App. Div. 277 (1930). 

™ Sydney v. MacFadden Newspaper Pub. Corporation, 242 N.Y. 208, 151 
N.E. 209, 44 A.L.R. 1419 (1926). 
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surface, how could any publisher have reason to know that it was 
libelous ? 

Potential liability in handling wire stories may be seen in the 
suit filed in New York Feb. 17, 1943 by the National Martime Union 
(C.1.0.) against the Associated Press and the Hearst Consolidated 
Publications, Inc. as publishers of the New York Journal-American 
for the dissemination of the story that merchant seamen refused to 
unload ships at Guadacanal on Sunday. In a single complaint the 
union sought $1,000,000 damages each from the Associated Press 
and the Hearst Publications. The complaint charged that the story 
tended “to impugn the union and its members for acts and con- 
spiracies of subversion, sabotage and mutiny and designed to expose 
them to ridicule.” The story originated in the office of the Akron 
(Ohio) Beacon-Journal and was distributed by the press association. 
It was further charged that the A.P. failed to make an independent 
investigation to verify the story. The truth of the story was denied 
by Secretary of Navy Frank Knox, Adm. William F. Halsey, com- 
mander in the South Pacific, and Maj. Gen. Alexander A. Vande- 
grift, Marine commander at Guadacanal.1* 


The union could sue any one of the more than 1400 A. P. mem- 
ber newspapers’® that used the story. How could the telegraph editor 
of the Cedar Rapids Gazette or the Madison Capital Times have 
known that the story might have been untrue? He would have 
little chance to investigate for himself, in contrast to the city editor 
on a local police run story. This example serves to illustrate the 
libel hazard in publishing telegraph news, the authenticity of which 
depends upon the training, accuracy and reliability of a reporter 
many thousands of miles away. 

The possibility of chain libel suits opens up new liabilities for 
publishers. This hazard is exemplified in Representative Martin L. 
Sweeney’s suits against some 68 newspapers for approximately 
$7,500,000 on the ground of an article appearing in the Washington 
Merry-Go-Round, then edited by Drew Pearson and Robert S. Allen 
and syndicated throughout the country by the United Feature Syn- 
dicate.” In this article the writers reported that Representative 
Sweeney of Ohio was a spokesman for Father Coughlin and that in 








“Chicago Sun, Feb. 18, 1943, p. 1. 
"Tue AssocraTED Press Directory, January 1940. 
*Epitor & PusLisHER, Jan. 18, 1941, p. 30. 
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1938 he opposed the appointment of a foreign-born Jew to the 
Federal bench in Cleveland.” 

The danger of comment upon political candidates and public 
officials is well illustrated in Hoan v. Journal Co.” in which Mayor 
Hoan of Milwaukee lost his case against the Journal which had 
quoted the mayor of Sheboygan Falls charging Hoan as being respon- 
sible for bombings in Milwaukee. Despite the fact that the Wiscon- 
sin Supreme Court affirmed the dismissal of the complaint, this case 
illustrates the risk that must be undertaken by the press, particularly 
in defending itself for publication of comments upon public charac- 
ters. 

The best protection is twofold, first, to have an editorial staff so 
well informed and trained that defamatory stories or articles will 
not get by the copy desk, and second, to have competent counsel. 

It is also possible to carry libel insurance. One insurance organi- 
zation** began writing libel and slander insurance for newspapers 
and radio stations in 1930-31. The insurance is written on an excess 
basis, the assured carrying $2,500 to $5,000 of the risk and the 
insurer the excess up to $100,000. Its purpose is not to protect the 
newspaper against a small claim but rather to indemnify the publi- 
cation in case of a catastrophe, should an unusually large judgment 
be given against the newspaper. 

On the assumption that most libel claims are small, some pub- 
lishers think that libel insurance is not absolutely necessary; small 
claims are carried by the publisher even in case libel insurance is 
taken. On the contrary, a very large claim against a publisher might 
easily jeopardize the financial stability of a moderately sized daily 
newspaper. 

Publishers in making contracts for news and feature services 
may include clauses making the feature syndicate responsible to save 
“the newspaper harmless” if and when a defamatory article is fur- 
nished by such syndicate and published by such newspaper. 

There is another protection favored by many attorneys. This is 
the reluctance of many members of the Bar, in the first instance, to 
take libel suits. William Scott Stewart, a leading trial lawyer of the 





™ For facts on this case, see Sweeney v. Schenectady Union Pub. Co., 122 F. 
(2d) 288 (1941). 

238 Wis. 311, 298 N.W. 228 (1941); see also Hoan v. Journal Co., 241 
Wis. 483, 6 N.W. (2d) 185 (1942). 

*For a discussion of this case and the problems of defense see Comment 
[1942] Wis. L. Rev. 412-422. 

“Employers Reinsurance Corporation, Kansas City, Missouri. 
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Chicago Bar, even points out that there is a conspiracy on the part 
of the press against any libel plaintiff. Says Mr. Stewart in offering 
advice to young attorneys: 


“Don’t take libel cases against newspapers.2> You will 
find that they are in a conspiracy against any plaintiff. No 
matter how much the newspapers fight against each other, 
they print no news about libel cases. This is, no doubt, self- 
preservation. You will find more technical rules of pleading 
than you thought could exist. The judge does not wish to 
have any trouble with the paper and he will follow the law 
strictly. In a large city it takes months and sometimes years 
before a libel case can be brought to trial. Meanwhile, the 
powerful newspaper will be working on the case. If you or 
your client are vulnerable, they will find it out. I have never 
sued a newspaper and have advised against it in a number of 
cases. One such case comes to mind. The newspapers were 
conducting a campaign against gangsters during prohibition. 
There was a shooting. The coroner’s jury exonerated the sus- 
pected gangster so the newspapers created a scandal. One 
paper printed a big headline and the picture of one of the 
jurors stating that he was an ex-convict. The truth of the 
matter was that he was a respectable business man and had 
become sponsor for a convict on parole. He came to me with 
what appeared to be a perfect libel suit. I advised him not to 
sue but to demand that the paper retract. I made arrange- 
ments for the paper to do so. The paper retracted with a 
picture in a manner as prominent as the original story, accord- 
ing to our agreement. I shall never forget a remark made by 
the agent for the paper. I said that I had advised my client 
that it was not good policy to sue a newspaper. He said, “You 
are right. We would get something on him, even if we had to 
plant some stolen furs in his place.’ The agent may have been, 
and most likely was, speaking without authority, but his re- 
mark represents the attitude of certain groups connected with 
newspapers. It is a rare citizen who can stand the limelight on 
all of his private affairs. Be independent and fearless but do 
not try the impossible. Newspapers are powerful. You do not 
need to cater to them, but be careful about fighting them.” 


The facts however remain sufficiently strong and varied to indi- 
cate that reluctance of the Bar to prosecute libel suits has not de- 
terred most troublesome and costly suits against newspapers ana 
periodicals, as it has been indicated, for example, by the experiences 
of such papers as the Chicago Tribune and the New York World. 
Should the publisher and his counsel feel that, without doubt, 
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a libel has been committed, it might be well to settle with the injured 
party out of court. 

If the publisher actually commits what he believes to: be a libel, 
he may endeavor to make amends by publishing an apology, or a 
retraction. It would be well for him to consult a lawyer, however, as 
an apology may be made grudgingly or may serve only to emphasize 
the libel further. 

If such a retraction is made in good faith, and is used promptly, 
damages may be mitigated, although the publisher will not neces- 
sarily be wholly exonerated from his original carelessness, or reck- 
lessness, in publishing the libel. 

The effect of a prompt and gracious apology including a correc- 
tion, may be used as evidence to show that the publisher had no 
malice in fact or bitterness or hatred in his heart against the plaintiff 
when the libel was published. 

While it is well established that a retraction of a libelous state- 
ment in a closely succeeding issue, with equal prominence given to 
the retraction as was given to the libelous statement, may be shown 
in mitigation of damages to rebut any presumption,of malice, some 
states do not recognize the doctrine that a retraction will prevent 
general damages. 

Further protection may be obtained by more favorable libel legis- 
lation especially regarding the effect of retraction as a bar to punitive 
damages, and contribution of tort-feasors in libel cases. 

Attempts to unscramble the law of libel through legislative action, 
however, have not always met with success. Courts have frequently 
frowned upon legislative attempts to modify the common law prin- 
ciples of libel law. Other courts have seen the necessity for some 
reasonable change. Clearly, modernization of the libel law is in 
order, but suggestions for change are not always sound and so have 
not been acceptable to students of jurisprudence. 

Some modification has come through intelligent departures from 
the common law, in such cases for example, as John H. Layne v. 
The Tribune Co.*® 

In this case, the facts as stated, show that the Tampa Morning 
Tribune published two dispatches under a Washington dateline, one 
under authority of the Associated Press, and the other under au- 
thority of the Universal (Hearst) News Service. The first news 
story stated in substance that Representative Dennison of Illinois, 





* 108 Fla. 177, 146 So. 234 (1933). 
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inown as a “dry”, together with his former secretary, John Layne, 
had been indicted by the Federal government on the charge of illegal 
possession of liquor; the second dispatch stated that Dennison had 
been in possession of liquor and further recounted the incident of a 
leaky suit case consigned to Dennison’s office. In the second dispatch, 
it was stated that Layne had been indicted also. Layne began an 
action against the Tribune. The trial court gave judgment for the 
defendant newspaper, and the higher court affirmed that decision. 

This decision goes far afield from the common law conception of 
repetitious libel. At common law the repetition of a libel in itself 
constitutes a libel, but under the doctrine laid down in John H. Layne 
y. The Tribune Co., a Florida newspaper is freed from liability for 
repetition of a libel when the information on which the story was 
based comes from such a reliable news source as an established press 
association, if there is no negligence or malice in fact proved by the 
plaintiff. 

Whether this doctrine will be widely accepted by the courts of 
the several states remains a question. 

In 1939 Georgia approved a special libel statute which was hailed 
by the press as a model law; some efforts were made to have a simi- 
lar law passed elsewhere. This statute provided for retraction and 
limitation of damages.?* 





* Georgia Laws (1939) Part I, Title VI, No. 225 (approved March 20, 
1939), §1. “Before any civil action shall be brought because of any publication 
of a libel in any newspaper, magazine or periodical, the plaintiff shall, within the 
period of the statute of limitations for such actions and at least five days before 
instituting such action, give notice in writing to the defendant specifying the 
article and the statements therein which he claims to be false and defamatory 
and further stating in said notice what the complaining party claims to be the 
true state of facts.” 

§2. “If it appears upon the trial of any case in which such notice has been 
given that the article published was true or that the same was privileged, the same 
shali be governed by all the laws of Georgia now in force in reference to such 
actions, and the truth shall be complete defense and the priviliged communication, 
if there be no malice, as is now provided, shall be a complete defense, but in all 
other cases if it appears upon the trial that said article was published in good 
faith, that its publication was due to an honest mistake of the facts; that there 
were reasonable grounds for believing that the statements in said article were 
true, and that within ten days after the service of said notice a full and fair cor- 
rection or retraction was published in the same editions or corresponding issues 
of the newspaper, magazine or periodical in which said article appeared and in as 
conspicuous a place and type as was said original article, then the plaintiff in such 
case shall recover only such special or actual damages as the plaintiff shows he has 
sustained.” 

§3. “This Act shall not apply to any action for libel now presiding in any of 
the courts of this State.” 

§4. “All laws and parts of laws in conflict with this act or any part thereof 
ate hereby repealed.” 
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Several noteworthy attempts to revise the common law principles 


applicable to retraction of an alleged libelous statement and the limi- 8 
tation of damages have been made. It is well established that an : 
apology and retraction by a publisher, if made promptly and whole- : 
heartedly, will mitigate damages, or tend to neutralize the legal injury I 
of the first article.2* Authoritative cases over a long period of years do ’ 


not clearly indicate however that an injury to reputation will be re- 
paired by a retraction for the reason that many who might read the | 
original story may not see the retraction.2® The jury is entitled to ) 
give consideration to both the original and the subsequent article in 
their determination of the net damage the plaintiff has suffered. 

The Georgia statute, it is indicated, provides that prior to the 
bringing of a civil libel action, the plaintiff is required to give notice 
to the publisher, stating the facts regarding the article claimed to be 
defamatory, as well as his own version of the facts. If the publisher 
then makes a fair and complete retraction, the plaintiff can recover 
only the special or actual damages which he is able to prove. In case 
the publisher refuses to publish the requested retraction, the plaintiff 
could apparently proceed under the common law rule of general 
damages. 

Statutes of this nature are not new. In 1885 Michigan passed 
a retraction statute, but this law was declared unconstitutional in 
Park v. The Detroit Free Press Co.** A retraction statute was also 
declared unconstitutional by the Supreme Court of Kansas in Han- 
son v. Krehbiel3? The opposite viewpoint may be seen in Allen v. 
Pioneer Press Co.,®* in which the Minnesota Supreme Court held 
the retraction provision constitutional. Similar decisions upholding 
the constitutionality of such a retraction statute were made in North 
Carolina,*4 North Dakota,** and New Jersey.*¢ 

Illinois passed such a statute in 1895, but this was repealed two 
years later without being judicially tested. Alabama and Ohio have 
both considered such statutes. In Post Pub. Co. v. Butler*™ an Ohio 





* James v. Powell, 154 Va. 96, 152 S.E. 539 (1930). 

* Perret v. New Orleans Times, 25 La. Ann. 170 (1873). 

* Webb v. Call Publishing Co., 173 Wis. 45, 180 N.W. 263 (1920). 

"72 Mich. 560, 40 N.W. 731 (1888). 

68 Kan. 670, 75 Pac. 1041 (1904). 

40 Minn. 117, 41 N.W. 936 (1889). 

“Osborn v. Leach, 135 N.C. 628, 47 S.E. 811 (1904). 

* Meyerle v. Pioneer Pub. Co., 45 N.D. 568, 178 N.W. 792 (1920). 

* Neafie v. Hoboken Printing & Publishing Co., 75 N.J.L. 564, 68 Atl. 14€ 
(1907). 
7137 Fed. 723 (1905). 
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retraction statute was construed strictly as unconstitutional on the 
ground that its application deprived the plaintiff of a property right 
in his own name, but the interpretation was given that in fact the 
statute did not offend the constitution inasmuch as the plaintiff could 
proceed under the common law rules as to libel, or at his own volition 
demand a retraction and abide by the statutory provision. 

In Comer v. Age-Herald Pub. Co.** it was held by the Alabama 
Supreme Court that an Alabama statute on retraction was not un- 
constitutional if only punitive damages were restricted. 

The common law recognizes, in addition to punitive damages in 
case of malice in fact, both general and special damages. General 
damages are presumed by the law as those naturally arising from a 
libelous statement. To succeed in a civil action for libel, the plain- 
tiff need prove only that the alleged statement, defamatory to his 
reputation, was in fact published. The jury sets the amount of dam- 
ages. If the plaintiff can sustain proof of special damages, he may 
be awarded the special damages as well as general damages. Under 
the Georgia statute the term “actual” or special damages is used. In 
the interpretation of “actual” lies the leeway for varying judicial 
interpretation. The introduction of this new designation of damages 
in fact has not materially changed the legal situation which exists 
under common law interpretation. Without a retraction statute, 
a newspaper may usually establish mitigation of damages if it can 
show that the article was published in good faith under an honest 
and reasonable mistake of fact and that a prompt retraction and 
apology were made. 








































Retraction statutes are subject to several marked objections. 
First, such a statute may deprive the plaintiff of a property right in 
his good name. In Meyerle v. Pioneer Pub. Co.** the court in speak- 
ing of general damages emphasized this phase of a property right in 
one’s good name. Stated the court: 


“Damages to a person’s reputation . . . are capable of being 
reduced to money values by reason of the law’s presumption 
that an injury done to a person’s feelings, the public shame 
and disgrace incurred, and the degradation of his reputation 
are a substantial loss. These damages are in the nature of a 
property right; they have been said to constitute property.” 


Second, such a retraction statute denies a speedy recovery for 
injury to reputation, a remedy provided by various state constitu- 





* 151 Ala. 613, 44 So. 673 (1907). 
*N.D. 568, 574, 178 N.W. 792 (1920). 
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tions. Concerning this objection, the court in Hanson 7. Krehbiel 
noted : 


“The injuries for which this class of damages is allowed are 

something more than merely speculative. . . . In short they 

are such injuries to the reputation as were contemplated in the 

Bill of Rights.” 

Third, such a retraction provision is class legislation favoring 
the press. In citing this objection in regard to a Michigan statute 
which the Michigan Supreme Court held unconstitutional, the court 
emphasized : 


“It is not competent for the legislature to give one class of 

citizens legal exemptions from liability for wrongs not granted 

to others... .”* 

Regarding this same objection to retraction statutes however, 
the Harvard Law Review points out: 


“When such laws are made applicable only to newspapers the 
objection has been raised that they are discriminatory, but 
they have been upheld as having a sufficiently broad basis, 
and a reasonable relation to a legitimate object. ... It is no 
innovation to restrict recovery to actual damages, where good 
faith is shown.” 


Although such a statute might seem sensible and if constitutional 
a protection for the press, the difficulty as shown by decisions in 
several states is that such statutes have been held unconstitutional or 
that the courts have 'so emasculated the statute by interpretation that 
no advantage has been gained by the press. 

The Albert Lea Tribune published the following story: 


“On Liquor Charge—On Tuesday night the sheriff’s depart- 
ment arrested Gilbert Thorson of 314 Fourth Street on a 
charge of having liquor in his possession for sale when he was 
caught with a supply of ten gallons. It was expected that a 
hearing was to-be held sometime this afternoon but at the time 
of going to press the matter had not been heard.” 


Without a demand from the plaintiff the Tribune published a 
retraction and apology the next day. On the ground of possible 
negligence the court allowed general damages as given by the trial 
court for the mental suffering of the plaintiff, who was not the 





“68 Kan. 670, 673, 75 Pac. 1041, 1042 (1904). 

“ Park v. The Detroit Free Press Co., 72 Mich. 560, 567, 40 N.W. 731, 734 
(1888). 
“Note (1929) 43 Harv. L. Rev. 126, 130. 
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Gilbert Thorson who had been apprehended. This decision for gen- 
eral damages was given despite the fact that no pecuniary damages 
were proved and despite the fact that the Minnesota statute on 
retraction had been held constitutional.4* This case well illustrates 
that a court will give its own interpretation to a libel case notwith- 
standing a special statute designed to limit a plaintiff to actual or 
special damages. 

The question of defamation on the radio presents an equally per- 
plexing problem. It was once thought that slanderous words spoken 
were not as detrimental as defamatory words in a more permanent 
form such as in writing or print; on the other hand, in this modern 
day, words spoken over the radio have the same widespread effect, 
in tendency at least, as words scattered to the four winds through 
the medium of the press. At first blush, it would seem that words 
spoken over the radio would be slander ; however, it was held in the 
precedent-making case of Sorensen v. Wood** that words written 
and then published over the radio would be libel rather than slander. 
It would seem that this decision is entirely logical, for the effect of 
defamatory words over the radio is broad, and moreover there is 
usually a written record or prepared copy both for the reading of the 
broadcast and for the purpose of a record, according to the practices 
of the broadcasting companies. 

Early recognition of the problem of defamation by radio was 
given by several state legislatures; the results have been confusing. 
For example, it was enacted both by Oregon*® and Washington*® 
that defamation over the radio is libel; on the contrary the states of 
California,*? Illinois,4* and North Dakota*® have enacted statutes 
specifying that defamation by radio is slander. 

The courts in their study of actions before them relating to this 
subject have been uncertain. In Singler v. Journal Co. the court 
noted the difficulties in deciding whether radio defamation is libel or 
slander, citing some of the early cases on this question. 





“Thorsen v. Albert Lea Publishing Co., 190 Minn. 200, 201, 251 N.W. 177, 
178 (1933). 

“123 Neb. 348, 243 N.W. 82, 82 A.L.R. 1098 (1932); see especially notation, 
82 A.L.R. 1109 (1933). 

“Laws 1931 ch. 366, p. 681. 

“Laws 1935 ch. 117, p. 329. 

“STATUTES (1929) ch, 682, p. 1174. 

“SmirH-Hurp REvIsep STATUTES (1933) ch. 126, §§4-6, p. 2744. 

“Laws 1929 ch. 117. 
"218 Wis. 263, 260 N.W. 431 (1935). 
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The broadcasting of information over the radio may be classed 
as one form of conduct, as has been so well pointed out by Prof. 
Lawrence Vold.5! The fact that one speaks over the radio micro- 
phone is not necessarily indicative that any sound is sent over the 
ether waves ; many activities must coordinate so that the ether waves 
are sent from the transmitting station; atmospheric conditions may 
be such that there will be no reception on the part of owners of radio 
receiving sets notwithstanding the fact that the proper wave length 
is set for the particular broadcasting station. The engineers must 
regulate the transmission of the sound and, if executives who are 
checking the broadcast disapprove, the speaker might be cut off the 
air. All this activity implies that the broadcast of a speech or playlet 
or skit is the result of different scientific and social elements; the 
whole procedure may then well be classed as conduct. 

Originally slander had a limited effect, but the introduction of 
the printing press brought new and greater means of spreading all 
kinds of information, including defamatory statements. The law of 
libel presumed malice, while in slander cases, except in cases regarded 
as slanderous per se, malice had to be proved; libel was early re- 
garded as a greater offense. In these modern times the radio has 
evolved the possibility of even greater dissemination of a defamatory 
statement than would be possible in the combined circulation of 
dozens of average sized newspapers. Defamation over the radio 
might easily be more damaging than the publication of defamation 
by means of typed impressions not widely distributed. Radio def- 
amation has the same element of wide effect that obtains in defama- 
tion by the printed word, and so there should be, it is submitted, the 
application of the more stringent rules of libel rather than the anti- 
quated rules set up for slander at common law. 

In Sorenson v. Wood* it was pointed out that privilege is not 
conferred upon the broadcasting companies by the Federal Radio 
Act to publish defamatory information. This Act which prohibits 
the censorship by radio stations means only that the licensee is pro- 
hibited from censoring words as to their political or party trend; 
the station is not given any privilege to assist in the publication of a 
libel; it is not granted any immunity from the effect of such broad- 
casting of defamatory words by those who make use of the station’s 
facilities. 





"Vold, The Basis for Liability for Defamation by Radio, (1935) 19 Munn. 
L. Rev. 611, especially 639-644. 
123 Neb. 348, 243 N.W. 82 (1932). 
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What might be a precedent-making decision in radio defamation 
is Summit Hotel Co. v. National Broadcasting Co.,5* which recog- 
nized that radio presents a problem different from that which obtains 
with the newspaper, and which held for the defendant corporation, 
which had appealed the trial court’s judgment. The newspaper is 
generally absolutely liable for published defamatory statements un- 
less it succeeds in a defense of justification, qualified privilege or 
fair comment. However, the radio station does not have the oppor- 
tunity to inspect all material before such material is broadcast; this 
i: particularly true with interjected “ad lib” statements in regular 
broadcasts or in programs such as unrehearsed interviews on the 
street, at public occasions, and in the studio. 

The facts in the Summit Hote! case as reported by the court 
were: 


“The National Broadcasting Corporation rented its®* fa- 
cilities to the J. Walter Thompson Company, a commercial 
advertising corporation for the transmission of a series of 
sponsored radio programs over one of its networks, compris- 
ing 26 stations. The series was sponsored by Shell Eastern 
Petroleum Products, Inc. The principal performer on the 
programs was Al Jolson, a comedian. All of the participants, 
including the announcer, were employed and paid directly by 
the advertising company. A script for each program was 
prepared in advance, submitted to the broadcaster, and fol- 
lowed exactly by the performers at rehearsals in the broad- 
casting studio, where it was approved. The script for June 
15, 1935, called for an interview by Jolson with the winner of 
an annual golf championship. In broadcasting from defend- 
ant’s studio in Radio City, New York, Jolson, when the pro- 
gram was one-half or two-thirds completed, suddenly inter- 
polated an extemporaneous remark. In response to the golf 
champion’s statement that he secured his first job at the Sum- 
mit Hotel, Uniontown, Pennsylvania, Jolson said: “That’s a 
rotten hotel.’ The interjected remark was made without warn- 
ing; it did not appear in the script, had not been made at 
rehearsal, and defendant did not know the words were to be 
used. Present in the studios were defendant’s production di- 
rector and the Thompson program director; neither had an 
opportunity to prevent the interjection.” 


How far the doctrines formulated in this case will be accepted 
by the various jurisdictions remains a question. 
The Judicial Council of Massachusetts, established by legislation 





= 336 Pa. St. 182, 8 A. (2d) 302 (1939). 
“Id. at 183, 8 A. (2d) at 302. 
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in 1924 and 1927, for the purpose of continuous study of the organi- 
zation, rules and methods of procedure and practice of the judicial 
system in that commonwealth, the work accomplished, and the re- 
sults of the judicial system, made a special study of suggested 
changes in the libel law in that jurisdiction. The council made its 
report® in December 1942, recommeiding that there be no codifica- 
tion of the libel law for the reason that such an attempt would merely 
duplicate the work on defamation contained in the American Law 
Institute’s, The Restatement of the Law of Torts.™* 

In this report the council recommended that a proposed statute 
which makes untruth published with malicious intent the only stand- 
ard for liability in libel ought not to pass. The council further dis- 
approved of a change that if passed by the legislature would not 
permit actual malice in a defamation case to enhance the damages, 
and likewise disapproved the proposal that the plaintiff could re- 
cover only for special damage sustained. 

The council recommended that there be a special law for defama- 
tion over the radio, that in chain libel suits the plantiffs must show 
that he has brought other actions for the defamation in other juris- 
dictions, and that when the defendant gives written notice to the 
plaintiff, at any time after publication, either before or after such 
action is brought, to the effect that it is his intention to publish a 
retraction and the retraction is published, the defendant may prove 
such publication of retraction, or if the offer to publish such retrac- 
tion is refused, the defendant may so prove in mitigation of damages. 

The council favored also a statutory amendment providing that 
the publication of defamatory matter in civil pleadings shall not be 
privileged until after the opening of the public trial of a case on its 
merits. The council expressed favor for the judicial holding in Bod- 
well v. Swan™’ that statements of the defendant other than the one 
which is the basis of the current action should not be admitted in 
evidence unless they are substantially similar in import and so in- 
dicative of a scheme or campaign of vilification. 

Newspapers should accept full responsibility when in the course 
of their operation they actually injure the reputation of another. The 
newspaper is no more especially privileged than any individual citi- 
zen, but to submit to the liability of general damages, when no fault 
has been committed, is too great a hazard to the newspaper business, 





™ (1943) 28 Mass. L. Q. 39-57. 
3 RESTATEMENT, Torts, div. 5, $§24-27. 
"3 Pick. 376 (1825). 











May} CHANGING LIBEL SCENE 351 
and illogical with the general theory of liability for civil injuries in 
other fields of law. 

Some changes are in order, but the fundamental principles should 
be cautiously preserved. The fine balance between the protection of 
reputation on the one hand and the risk for non-negligent and non- 
malicious violation of that right must be maintained. 

It would seem that the defense of truth when published with good 
motives for justifiable ends is the better jurisprudence, following out 
Lord Campbell’s Act®* (1843) for criminal libel. It would also seem 
desirable that press reports of pleadings should not be accorded 
qualified privilege; that liability be scaled down when a newspaper 
accepts news dispatches from such reliable sources as the three es- 
tablished press associations; that the rules of evidence be such that 
in any one suit for libel the fact be shown that other suits have been 
begun or that damages have been received for violations by means 
of the same released story in other jurisdictions; and that a new 
form of defamation to cover radio liability should be established. 





™g3 Stat. aT LARGE (1843) 6 & 7 Victoria c. 96. 
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BUSINESS SITUS AS BASIS OF PROPERTY TAXATION 
OF INTANGIBLES! 


Kari~ DRECHSLER 


I. INTRODUCTION 


It has long been recognized that the rule that property is subject 
to taxation at its situs, while readily understood with respect to 
tangibles, is, in itself, meaningless when applied to intangible prop- 
erty. Because it is without physical characteristics, it can obviously 
have no location in space. The resort to a fiction by the attribution 
of a tax situs to an intangible is, therefore, only a means of symboliz- 
‘ ing without fully revealing, those considerations which are _per- 
suasive grounds for deciding that a particular place is appropriate 
for the imposition of the tax. The reason that the old maxim of the 
civil law mobilia sequuntur personam (embodying the general prin- 
ciple of fixing the tax situs of intangible personalty at the owner’s 
domicile?) had to admit an exception in favor of the business situs 
of intangibles,* as distinct from the creditor’s domicile, was that 





* This article is based on research made by the author as an editor of the 
Lawyers’ Cooperative Publishing Co. 

"See, for instance, Anderson v. Durr, 100 Ohio St., 251, 126 N.E. 57, 17 A.L.R. 
$2 (1919); Commonwealth of Virginia v. Kernochan, 129 Va. 405, 106 S.E. 
367, 30 A.L.R. 601 (1921). 

*That intangible personal property may acquire a business situs for the 
purposes of property taxation in another state than the domicile of its owner is 
recognized, expressly or by implication, in all but one jurisdiction. Express state- 
ments to that effect have been found in the following decisions: Scottish Union & 
Nat. Ins. Co. v. Bowland, 196 U.S. 611, 25 Sup. Ct. 346, 49 L. ed. 619 (1905); 
Commonwealth of Virginia v. Imperial Coal Sales Co., 293 U.S. 15, 55 Sup. Ct. 
12, 79 L. ed. 171 (1934); First Bank Stock Corporation v. Minnesota, 301 US. 
234, 57 Sup. Ct. 677, 81 L. ed. 1061, 113 A.L.R. 223 (1937) (affirming 197 Minn. 
544, 267 N.W. 519, 269 N.W. 37); Curry v. McCanless, 307 U.S. 357, 59 Sup. Ct. 
900, 83 L. ed. 1339, 123 A.L.R. 162 (1939); Western Assur. Co. v. Halliday, 
61 C.C.A. 271, 126 Fed. 257, cert. denied 193 U.S. 673, 24 Sup. Ct. 854, 48 L. ed. 
841 (1904); Smith et al. v. Ajax Pipe Line Co., C.C.A. Mo., 87 F. (2d) 567 
(1937), cert. denied 57 Sup. Ct. 670, 81 L. ed. 882; Tennessee Coal, Iron & R. Co. 
v. State, 239 Ala. 19, 193 So. 143 (1939) ; State Tax Commission et al. v. Shattuck 
et al., 44 Ariz. 379, 38 P. (2d) 631 (1934); Oglesby v. Pacific Finance Corp. of 
California, 44 Ariz. 449, 38 P. (2d) 646 (1934); Maricopa County v. Trustees of 
Arizona Lodge, 52 Ariz. 329, 80 P. (2d) 955 (1938); Brophy et al. v. Powell, 58 
Ariz. 543, 121 P. (2d) 647 (1942); People v. Home Ins. Co., 29 Cal. 533 (1866) ; 
Miller v. McColgan, 17 Cal. (2d) 432, 110 P. (2d) 419, 134 A.L.R. 1424 (1941); 
Holly Sugar Corp. v. McColgan, 18 Cal. (2d) 218, 115 P. (2d) 8 (1941); Manu- 
facturers’ Trust Co. v. Hackett, 118 Conn. 101, 170 A. 792 (1934); Starkey v. 
Carson, 138 Fla. 311. 189 So. 389 (1939); Wood v. Ford, 148 Fla. 66, 3 So. (2d) 
490 (1941); Smith et al. v. Lummus et al., 149 Fla. 660, 6 So. (2d) 625 (1942); 
Suttles v. Northwestern Mut. Life Ins. Co., 193 Ga. 495, 19 S.E. (2d) 396, 143 
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it gradually lost its economic foundation and found itself in con- 
flict with the basic justifications for governmental taxing power.* 
One hundred years ago, the court declared in Catlin v. Hull> “we 
think it entirely just and equitable that, if persons residing abroad 
bring their property and invest it in this state for the purpose of 
deriving profit from its use and employment here, and thus avail 
themselves of the benefits and advantages of our laws for the pro- 
tection of their property, their property should yield its due propor- 
tion towards the support of the government which thus protects it.” 
Very similar language was used by the United States Supreme Court 





A.L.R. 343 (1942); W. R. Roach & Co. v. Harding (Hoopeston Canning Co. v. 
Same), 348 Ill. 454, 181 N.E. 331 (1932); People v. McGraw Electric Co., 375 
Ill. 241, 30 N.E. (2d) 903 (1940); Commonwealth v. B. F. Avery & Sons, 163 
Ky. 828, 174 S.W. 518 (1915); Standard Marine Ins. Co. v. Board of Assessors, 
123 La. 717, 49 So. 483, 29 L.R.A. (N.S.) 59 (1909); State v. Northern Pacific 
R. Co., 95 Minn. 43, 103 N.W. 731 (1905); State v. Northern Pacific R. Co., 
139 Minn. 473, 167 N.W. 294 (1918) ; Mecklenburg County et al. v. Sterchi Bros. 
Stores, Inc., 210 N.C. 79, 185 S.E. 454 (1936); Newark Fire Ins. Co. v. State 
Board of Tax Appeals, et al., 118 N.J.L. 525, 193 A. 912 (1937), aff'd. 120 
N.J.L. 224, 198 A. 837 (1938), aff'd. 307 U.S. 313, 59 Sup. Ct. 918, 83 L. ed. 
1312; British Commercial Life Ins. Co. v. Commissioners of Taxes and Assess- 
ments, 31 N.Y. 32, 18 Abb. Pr. 118, 130 (1865); Grieves v. State ex rel. County 
Attorney et al., 168 Okla. 642, 35 P. (2d) 454 (1934); State v. Atlantic Oil Pro- 
ducing Co., 174 Okla. 61, 49 P. (2d) 534 (1935); Ford Motor Co. v. State, 178 
Okla. 193, 62 P. (2d) 48 (1936); Shidler v. Ross et al., 189 Okla. 65, 113 P. (2d) 
603 (1941); Commonwealth v. Stewart, 338 Pa. 9, 12 A. (2d) 444 (1940); Ed- 
wards v. Cardarelli et al., 65 R.I. 236, 14 A. (2d) 693 (1940); State of Texas v. 
Fidelity and Deposit Co., 35 Tex. Civ. App. 214, 80 S.W. 544 (1904); Texas 
Land & Cattle Co. v. City of Fort Worth, ...... Tex. Civ. «0 , 73 S.W. (2d) 860 
(1934), app. dismissed 295 U.S. 716, 79 L. ed. 1672, rehearing denied, 295 US. 
769, 79 L.ed. 1710; In re Wheeling Steel Corporation Assessment,115 W. Va. 
553 177 S.E. 535, 104 A.L.R. 802 (1934), aff’d., Wheeling Steel Corporation v. 
Fox, 298 U.S. 193, 56 Sup. Ct. 773, 80 L. ed. 1143 (1936); Im re Ingram (Ingram 
v. State), 236 Wis. 449, 295 N.W. 749 (1941). 

Michigan is the only jurisdiction which still adheres to the common law 
principle of situs of the owner’s domicile for intangibles without recognizing the 
exception of business situs where the latter is not expressly provided for by 
statute. See, In re Dodge Brothers, 241 Mich. 665, 217 N.W. 777 (1928), and 
Reliable Stores Corp. v. City of Detroit, 260 Mich. 2, 244 N.W. 208 (1932) 
where it was said that the court must presume that the Legislature, in amending 
the statute governing corporation privilege taxes by providing expressly a business 
situs for intangible property “irrespective of the domicile of the corporation” 
without making such a change in the general tax laws, intended that the common- 
law rule of domiciliary situs to continue to govern general taxation of property, 
and that, therefore, “it would be no less than usurpation of legislative power for 
this court to adopt and apply the doctrine of business situs to intangible property 
for the purpose of taxation.” The court there concluded: “The situs of domicile, 
with reference to intangibles, is not at all affected by the mere place of business, 
for the law, short of statute to a different end, does not admit of a so-called 
business situs changing or interfering with the situs of domicile.” 

*Newark Fire Ins. Co. v. State Board of Tax Appeals et al., 118 N.J. Law 
525, 193 Atl. 912 (1937), aff'd. 120 N.J.L. 224, 198 Atl. 837 (1938), aff'd. 307 
US. 313, 59 Sup. Ct. 918, 83 L. ed. 1312 (otherwise not in point). 

* Catlin v. Hull, 21 Vt. 150, *152 (1849). 
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in the recent cases of People v. Graves® and First Bank Stock Corp. 
v. State of Minnesota" where it was pointed out that enjoyment by 
the resident of a state of the protection of its laws is inseparable 
from responsibility for sharing the costs of its government, and that 
a tax measured by the value of rights protected is but an equitable 
method of distributing the burdens of government among those who 
enjoy its benefits. 

Another angle of more practical economic nature found in sey- 
eral decisions® is the consideration that a foreign corporation, by 
establishing a business situs in the state, enters into competition with 
local business and should not be in a more advantageous position in 
regard to taxation than it. 

While the rule is settled that intangible property which has 
acquired a business situs in a state other than the domicile of the 
owner is taxable in such state,® no such unanimity of opinion exists 





*People v. Graves, 300 U.S. 308, 57 Sup. Ct. 466, 81 L. ed. 666, 108 A.L.R. 721 
(1937). 

‘First Bank Stock Corporation v. Minnesota, 301 U.S. 234, 57 Sup. Ct. 677, 
81 L. ed. 1061, 113 A.L.R. 278 (1937) (affirming, 197 Minn. 544, 267 N.W. 519, 
269 N.W. 37). 

An example for analogous language of state courts is Smith v. Lummus, 
et al., 149 Fla. 660, 6 So. (2d) 625 (1942), where the court said: “The purpose of 
taxation being collection of money by the sovereign to meet the public needs and 
the cost of the maintenance of government itself it seems fundamental that there 
should be a corresponding privilege and protection for which taxation is imposed. 
Therefore, if one domiciled in one state is maintaining a business in another and 
receiving all the advantages that the government of the latter and its various 
branches afford in the protection and the maintenance of the business a resulting 
obligation arises on the part of the taxpayer to pay his proportionate share in 
taxes to the public exchequer. 

“Tt seems to us from our study of the authorities that the exception to the 
rule that the tax on intangible personal property should be levied at the domicile 
of the owners arises in those cases where, because of activity in another state 
involving the property, they receive such benefits and protection under the laws 
of that state that they should make a contribution to its government.” 

* Manufacturers’ Trust Co. v. Hackett, 118 Conn. 101, 170 Atl. 792 (1934); 
Mecklenburg County et al. v. Sterchi Bros. Stores, Inc., 210 N.C. 79, 185 S.E. 
454 (1936). 

* There is no question as to the power of the state to tax intangibles of a 
nonresident having a business situs in the state. Statutes specifically taxing in- 
tangibles of nonresidents in the state have generally been upheld. See: Wheeling 
Steel Corporation v. Fox, 298 U.S. 193, 56 Sup. Ct. 773, 80 L. ed. 1143 (1936), 
affirming In re Wheeling Steel Corp. Assessment, 114 W. Va. 553, 177 S.E. 535, 
104 A.L.R. 802 (1934) which upheld the constitutionality of a state statute pro- 
viding for the taxation of all intangible property by the state of “each incor- 
porated company foreign or domestic having its chief place of business in this 
state” and declared that no violation of due process was involved in the taxation 
of intangible property of a corporation by the state in which it maintains its 
general business office, though it maintained a so-called “principal office” in the 
state under the law of which it was chartered. See also Bemis Bro. Bag Co. v. 
Louisiana Tax Commission, 158 La. 1, 103 So. 337 (1925) holding a statute which 
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in regard to the question as to just what constitutes a business situs, 
for the reason that the term, being adopted by the law from the 
business world, is not susceptible of precise definition. Depending 
on different combinations of facts, it is usually described by means 
of examples.'° Thus it has been said, for instance, that credits have 
a business situs in the state where they are evidenced by notes or 
obligations, held in the hands of an agent of the owner for the pur- 
pose of collection or renewal, carrying on such transactions as a 
permanent business." Another well known statement of the rule is 
to the effect that whenever a lender in one state intrusts his money 
to the control of an agent in another state for the purpose of being 
kept in the latter state and loaned out, collected, and reloaned, or 
habitually kept on deposit for safety merely, so that through a course 
of dealing, it remains continuously in the state as a part of the whole 
mass of personal property of this state, such money acquires a busi- 





made all bills receivable, obligations, or credits arising from business done in the 
state by nonresidents assessable within the state at the business domicile of the 
nonresident, his agent or representative, not to violate the state constitutional 
requirement of equal and uniform taxation, or the provision against denying to 
nonresident corporations equal protection of the law, nor contravene the inter- 
state commerce clause, or the provision against denial of due process of law, in 
the Federal Constitution. And to the same effect, State Tax Commission et al. v. 
Shattuck et al., 44 Ariz. 379, 38 P. (2d) 631 (1934); Suttles v. Northwestern 
Mut. Life Ins. Co., 193 Ga. 495, 19 S.E. (2d) 396, 143 A.L.R. 343 (1942); 
Hutchinson v. Board of Equalization, 66 Iowa 35, 23 N.W. 249 (1885); Blue- 
fields Banana Co. v. Board of Assessors, 49 La. Ann. *43, 21 So. 627 (1897); 
State v. First Bank Stock Corporation, 197 Minn. 544, 267 N.W. 519 (1936), 
rehearing denied, 269 N.W. 37; Mecklenburg, County v. Sterchi Bros. Stores, 
Inc., 210 N.C. 79, 185 S.E. 454 (1936); Hubbard v. Brush, 61 Ohio St. 252, 55 
N.E. 829 (1899); Redfield v. Fisher, 135 Or. 180, 292 Pac. 813, 73 A.L.R. 721 
(1930), rearg. denied 135 Or. 205, 295 Pac. 461, 73 A.L.R. 734 (1931). 

* See Cootey, TaxaTIoN, Vol. 2 (4th ed.) §4651, pp. 1031-1037: “This busi- 
ness situs means, it would seem, what the words indicate, i.e., a situs in another 
state where a nonresident is doing business through an agent, manager or the 
like, in which business and as part thereof business credits, such as open accounts, 
notes, mortgages, deposits in bank, etc. are used and come within the protection 
of the state. The question arises in connection with various business transactions 
conducted by a person or corporation, generally through an agent, in another 
state; but the most common application of the rule is where a resident of one 
state has an agent in another state who loans money of the nonresident, more or 
less as a regular business, and takes care of the collections and reinvestments, in 
which case the notes, mortgages, etc. taken by the agent are held to be subject to 
taxation although the owner is a nonresident. The rule of business situs has been 
applied also to credits arising from loans made by agents of foreign insurance; 
credits arising from premiums due in connection with the local business of an 
insurance company; credits arising from a business in the state as a branch of 
the business of a foreign corporation or partnership; a branch brokerage business 
conducted through a local agent; and the sale of lands through agents.” 

“State Assessors v. Comptoir National d’Escompte, 191 U.S. 388, 24 Sup. Ct. 
109, 48 L. ed. 232 (1903). 
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ness situs there for the purpose of taxation.1* But frequently only 
the limitations for the doctrine of business situs are shown in the 
decisions of the courts by excluding certain sets of facts as insuf- 
ficient to support the existence of a taxable situs apart from the 
domicile of the owner. For instance, it was said in a recent case!% 
that a Wisconsin life insurance company which made loans secured 
by Georgia real estate, without reference to policyholder relationship, 
and through a channel entirely separate from that through which it 
issued insurance policies to Georgia residents, making the loans 
merely as a part of its general plan of investment, did not have such 
insurance business in Georgia as to render credits arising therefrom 
taxable there. 

In a great number of cases, the courts have used the business 
situs doctrine without any attempt to develop a more abstract for- 
mula applicable to the general problem,’* and have simply held that 
such situs was given in the special case at bar. 

Although it appears from the foregoing illustrative statements 
of the doctrine of business situs for taxation purposes, apart from the 
owner’s domicile, that the courts have not succeeded in creating a 
more general rule; there exist certain factors, or combinations of 
factors, which are so typical of the cases involving the question of 
business situs that the courts have had to consider their importance 
and influence repeatedly. As a result, some courts have formed quite 
definite rules, although not committing themselves as to the indis- 
pensability of the individual fact for the creation of a taxable situs. 

In the following, an attempt has been made to segregate those 
particular facts or circumstances and to evaluate their importance 





* Adams v. Colonial & U. S. Mortg. Co., 82 Miss. 263, 34 So. 482, 17 L.R.A. 
(N.S.) 138, 100 Am. St. Rep. 633 (1903). See also Crane Company v. City 
Council of Des Moines, 208 Iowa 164, 225 N.W. 344, 76 A.L.R. 801 (1929) where 
it was explained that the term “business situs” means a situs in a place other 
than the domicile of the owner, where such owner, through an agent, manager, 
or the like, is conducting a business out of which credits or open accounts grow 
and are used as a part of the business of the agency. 

* Suttles et al. v. Northwestern Mut. Life Ins. Co., 193 La. 495, 19 S.E. (2d) 
396, 143 A.L.R. 343 (1942). See also, Wheelock, Lovejoy & Co., Inc. v. Gill, 366 
Ill. 378, 9 N.E. (2d) 58 (1937). 

“See for example, Smith et al. v. Ajax Pipe Line Co., C.C.A. Mo., 87 F. 
(2d) 567 (1937), cert. denied, 57 Sup. Ct. 670, 81 L. ed. 882, (Manufacturers’ 
Trust Co. v. Hackett, 118 Conn. 101, 170 Atl. 792 (1934); Wheelock Lovejoy 
& Co., Inc. v. Gill, 366 Ill. 378, 9 N.E. (2d) 58 (1937); People v. McGraw 
Electric Co., 375 Ill. 241, 30 N.E. (2d) 903 (1940); Mecklenburg County et al. v. 
Sterchi Bros. Stores, Inc., 210 N. C. 79, 185 S.E. 454 (1936); Chestnut Securities 
Co. v. Oklahoma Tax Commission et al., 173 Okla. 369, 48 P. (2d) 817 (1935); 
State v. Atlantic Oil Producing Co., 174 Okla. 61, 49 P. (2d) 534 (1935); In re 
United Carbon Co. Assessment, 118 W.Va. 348, 190 S.E. 546 (1937). 
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for the existence of a business situs in the light of the decisions of 
the courts. In a later chapter, the influence on the concept of business 
situs of the “doctrine of integration” as developed by the decisions of 
the United States Supreme Court is shown and the practical differ- 
ences are discussed which the use of this theory may have in future 
cases. In order to come as near as possible to the aim of exhaust- 
ively treating this problem by considering all the decisions in point, 
the scope of this article must necessarily be confined, as indicated by 
its title, to a limited field, that is, to the question of situs in the field 
of property taxation, to the exclusion of transfer, inheritance, or 
succession taxes, and all forms of income, franchise, or excise taxa- 
tion. 


II. THE ANALYTIC METHOD 
A. CONTINUITY OR PERMANENCE 


The existence of a continuous or permanent business in the state, 
as distinct from a temporary business or isolated transaction, has 
been considered by the courts to be the most important single factor, 
and an indispensable condition, for the taxation by the state of in- 
tangibles of a nonresident on the theory of their having a business 
situs in such state. All the cases consider permanency of the business 
as an essential feature and a fundamental condition for the existence 
of a tax situs and emphasize the fact that a single isolated transac- 
tion will never suffice to give the state in which it occurred taxing 
power.'® But what amounts to such a permanency of business to 
satisfy the requirement is, apart from extreme cases, a matter which 
depends on the circumstances in each particular case. 


1. Credits 


A business situs for credits is connected with the idea of more 
or less permanency of location of the credit, or with a purpose to 





* Thus, it is stated in Hinckley v. County of San Diego, 49 Cal. App. 668, 194 
Pac. 77 (1920) that all cases announcing the rule with reference to a business 
situs suggest, as an indispensable condition of such a situs, “the necessity of 
something like a general or more or less continuous course of business or series of 
transactions within the state, as distinguished from mere sporadic and isolated 
transactions.” Similarly in Johnson County v. Hewitt, 76 Kan. 816, 93 Pac. 181, 
14 L.R.A. (N.S.) 493 (1907) the statement was made that, to establish a business 
situs, the element of separation from the domicile of the owner, through perma- 
nent attachment to some foreign locality, should appear, a merely transitory pres- 
ence in another state of a nonresident’s intangibles being insufficient to subject 
them to taxation. See also Crane Company v. City Council of Des Moines, 208 
Towa 164, 225 N.W. 344, 76 A.L.R. 801 (1929). 
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incorporate them, when collected, into the mass of property of the 
state. Sufficient permanency of business to permit the taxation of 
credits of a nonresident exists therefore, where the latter are held 
within the state by the agent of the owner with a view to new loans 
and carrying on such transactions on a permanent basis.’® Similarly, 
solvent accounts of a corporation domiciled in another state acquire 
a business situs in the state in which the foreign corporation has a 
place of business if the business from which such accounts are de- 
rived is permanently conducted in the state by a manager or agent 
of the foreign corporation.‘7 The average daily balance of a bank 
deposit created by a local agent from the collection of premiums in 
the course of business carried on in the state by a foreign insurance 
company was held to be taxable in the state, although the collections 
were remitted weekly to the home office, except for a balance always 
retained to the credit of the account.'* When a foreign corporation 
operated a branch office within the state, and accounts receivable 
grew out of the business transacted by the branch office with cus- 
tomers in its particular territory, such accounts receivable were said 
to have acquired a business situs so as to subject such property to an 
ad valorem tax.’® Average credits, standing on open account of a 
foreign corporation engaged in a permanent business, will be equally 
taxable if they represent capital permanently invested in the busi- 
ness, regardless of the individual transactions of which they are com- 
prised.” The general and continuing conduct of business through a 
branch office, in the course of which credits arise, will give those 
credits a business situs within the state even when the branch office 
is under supervision and control of the out-of-state main office.”" 





State Assessors v. Comptoir National d’Escompte, 191 U.S. 388, 24 Sup. Ct. 
109, 48 L. ed. 232 (1903); Goldgart v. People ex rel. Goar, 106 Ill./25 (1883); 
In re Jefferson, 35 Minn. 215, 28 N.W. 256 (1886). 

** Armour Packing Co. v. Savannah et al., 115 Ga. 140, 41 S.E. 237 (1902); 
Armour Packing Co. v. City Council of Augusta, 118 Ga. 552, 45 S.E. 424, 98 
Am. St. Rep. 128 (1903). 

* New England Mut. Life Ins. Co. v. Board of Assessors, 121 La. 1067, 47 
So. 27, 26 L.R.A. (N.S.) 1120 (1908). To the same effect, Bertron, Griscom, & 
Jenks v. City of New Orleans, 131 La. 73, 59 So. 19 (1912), and Bemis Bro. 
Bag Co. v. Louisana Tax Commission, 158 La. 1, 103 So. 337‘ (1925) 

” Ford Motor Co. v. State, 178 Okla. 193, 62 P. (2d) 48 (1936). 

* National Fire Insurance Company v. Board of Assessors, 121 La. 108, 46 

So. 117, 126 Am. St. Rep. 313 (1908). 
™ State v. Atlantic Oil Producing Co., 174 Okla. 61, 49 P. (2d) 534 (1935): 
“It is generally true that the mere transitory presence of intangibles in a state 
foreign to their ownership or temporary presence there or location there on iso- 
lated transactions, is not sufficient in fact to establish a business situs. There must 
be something like a general or more or less continuous course of business or series 
of transactions within the state, as distinguished from mere sporadic and isolated 
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It seems that the requirement of permanency in regard to credits 
is to be judged as of the time when the credits to be taxed came into 
existence. In at least one decision,”* credits belonging to a foreign 
corporation, extensively engaged in making loans within the state at 
the time it became insolvent, were held to have a business situs within . 
the state. This result was reached although the corporation was in 
the process of liquidation and the credits were held by receivers, 
appointed with the approval of the foreign court and given power to 
collect the company’s obligations, but given no power to make any 
new loans except to protect investments already made. 

There are also a number of cases which show that a single credit 
or a series of separate credits is not sufficient for the creation of a 
business situs but that the credits of the nonresident must be em- 
ployed, through a resident agent, in carrying on a permanent busi- 
ness for the owner.** Thus, when a foreign corporation had a place 
of business in the state with a manager to whom it shipped goods to 
be sold on thirty days’ time for cash, according to the custom of mer- 
chants in the city, and the money, when collected, was remitted daily 
to the home office of the corporation, and none of it was invested 
within the state, no business situs for the purpose of taxation of 
those credits was held to exist.** Similarly, when the nonresident 
owner had an agent in the state to receive applications for loans but 
came himself to the state at regular intervals, but only temporarily, 
for the purpose of transacting business in reference to the credits, 
no basis was given for taxation in the state.*® 

In modification of a decision previously discussed** involving 
open credits, it has been held, by implication, that, in the case of an 
assignment of credits, the decisive time for determining the require- 
ment of permanency of location is not the moment of their creation 
but the time of their assignment: a foreign corporation made a loan 
to a furniture company in the state and received as security a note 
payable at its office which note was kept at the out-of-state office 





transactions. The mere presence of safe-keeping may not amount to the establish- 
ment of a business situs; neither the mere sending of an item to an agent or 
attorney for collection.” 

*™ State v. London & Northwest American Mortg. Co., 80 Minn. 277, 83 N.W. 


339 (1900). 
> Manufacturers’ Trust Co. v. Hackett, 118 Conn. 101, 170 A. 792 (1934). 
“Vicksburg v. Armour Packing Co.., ...... Miss. ......, 24 So. 224 (1898). See 


also Adams v. Colonial & U. S. Mortgage Co., 82 Miss. 263, 34 So. 482, 17 L.R.A. 
(N.S.) 138, 100 Am. St. Rep. 633 (1903). 

* Hayward v. Board of Review, 189 Ill. 234, 59 N.E. 601 (1901). 

* State v. London & Northwest American Mortg. Co., 80 Minn. 277, 83 N.W. 
335 (1900) supra. 
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together with the collateral—conditional sales contracts executed by 
purchasers of furniture from the debtor company. The latter, acting 
as collecting agent for the foreign corporation, collected the assigned 
collateral, maxing monthly remittance of its collections. When it 
was adjudicated a bankrupt, the foreign corporation opened an office 
in the state for the sole purpose of collecting the outstanding in- 
stallment contracts. All collections were promptly remitted to the 
home office and were not reinvested in this state. The court held 
that the solvent credits did not have such business situs in the state 
as to render them taxable because of the lack of permanency of loca- 
tion of the credits, although at the time the credits came into exist- 
ence they undoubtedly were part of a continuous business.?" 

An interesting problem as to business situs arises when accounts 
receivable come into existence in the course of business of a large 
concern with offices in many states but managed and directed from 
one central executive office. In American Barge Line Co. v. Board 
of Supervisors*® a foreign corporation maintained offices in several 
states. All the business was cleared or accounted for through the 
office maintained within the state where the business was principally 
managed and which was regarded as the chief executive office of the 
corporation. Payments of bills due were received there but not kept. 
The other offices also had important functions to perform. The cor- 
poration’s property consisted of boats, barges, and accounts receiv- 
able, arising from the services which originated from the territories 
where the various offices were maintained. There was no evidence 
as to where the credits had been earned. Holding that no taxable 
situs of the company’s property away from its domicile had been 
fixed, the court declared in its frequently quoted opinion: 


“Taxation is an intensely practical affair, and when capital is 
utilized to establish and maintain a local business of a per- 
manent, as distinguished from a transitory, character, which 
is managed and protected locally, it takes on the character of 
a local business, regardless of foreign ownership, and is 
treated as having a taxable situs in such locality. The credits 
extended to customers in the present instance constituted a 
mere incident of the main business of the corporation. They 
were uncollected charges for services rendered by the boats 
and barges in transporting freight. They acquired no separate 
situs for any purpose. No capital was invested or reinvested 





* Gully v. C. I. T. Corporation, 168 Miss. 268, 150 So. 367 (1933). 
* American Barge Line Co. v. Board of Sup’rs. of Tax of Jefferson County 
et al., 246 Ky. 573, 55 S.W. (2d) 416 (1932). 
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in the accounts, or employed in the local jurisdiction. The 

accounts resulted from the major activity. The right of the 

creditor to collect from its debtors did not bring the debts 

within the state in any such form or substance as to give them 

a taxable situs.”’*® 
This decision clearly shows that the permanency of business required 
for the establishment of a taxable situs does not refer to the con- 
tinuous maintenance of offices in the state or some other permanent 
organization but to the permanent use of the credits in the state 
which may or may not coincide with the former, a fact frequently 
overlooked in practice. 


2 


2. Notes and Mortgages 


Non-negotiable notes, taken by an agent of a foreign corporation 
in the course of its regular, continuing business of investing and 
reinvesting moneys within the state, and kept by him until maturity, 
have a business situs in the state for taxation.8° Similarly, when a 
person residing in one state has an agent in another who conducts 
the business of his principal, and who has notes in his hands for 
collection and renewal, with a view to keeping up a permanent busi- 
ness, the situs of the notes is in the latter state.44 Notes and mort- 
gages of a nonresident held by an investment company with power 
to record, release, collect, and reinvest the proceeds, only the profits 
to be remitted to the owner, acquire a business situs in the state of 
the investment company.*? Finally, in a Nebraska case, credits of an 
Illinois partnership, evidenced by promissory notes executed by resi- 
dents of Nebraska in transactions with a local agent, but payable at 
the principal place of business of the partnership in Illinois, were 
held to have acquired a business situs in Nebraska because of the 
maintenance there of an office in charge of an agent, where an exten- 
sive commission business was transacted.** 

3ut again, lack of permanency of the business will hinder the 
creation of a business situs. Thus, bonds, secured by a mortgage on 





*To the same effect see Suttles v. Northwestern Mut. Life Ins. Co., 193 Ga. 
495, 19 S.E. (2d) 396, 143 A.L.R. 343 (1942) and Commonwealth v. Madden’s 
Executor, 265 Ky. 684, 97 S.W. (2d) 561, 107 A.L.R. 1379 (1936). 

* Comptoir National d’Escompte de Paris v. Board of Assessors, 52 La. Ann. 
*1319, 27 So. 801 (1900). 

™ Jesse French Piano & Organ Co. v. Dallas, Tex. Civ. App., 61 S.W. 942 
(1901). 

* Buck v. Miami County, 103 Kan. 270, 173 Pac. 344, L.R.A. 1918 F, 1140 
(1918) ; Hathaway v. Edwards, 42 Ind. App. 22, 85 N.E. 28 (1908). 

* Clay, Robinson & Co. v. Douglas County et al., 88 Neb. 363, 129 N.W. 
548, L.R.A. 1915 C. 922, Ann. Cas. 1912 B. 756 (1911). 
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local realty, purchased by and sent to a foreign corporation immedi- 
ately, do not acquire a business situs if they represent one isolated 
loan and are not purchased with money obtained from business done 
in the state.** Tax sales certificates issued by a county treasurer, 
bought by a nonresident, and kept part of the time at the office of the 
nonresident’s local agent, are not taxable in the state if the owner 
is merely an investor and not a dealer in such property.*® 


3. Bank Deposits 


Since the relation between a bank and its depositors is techni- 
cally that of debtor-creditor, bank deposits are subject to the same 
rules in regard to business situs as other debts. They are accordingly 
taxable by the state in which they are kept if they are maintained as 
incidental to the carrying on of a business in that state.** This prin- 
ciple is equally applicable when the money is sent into the state to 
remain on deposit permanently, when it is the accumulation of in- 
come derived from business done within the state, and even when 
the deposits were made simply for convenience of transmission to the 
principal and are not drawn against for any purposes of the business 
within the state. Thus, the average daily balance of a bank deposit, 
created by a local agent from the collection of premiums in the 
course of a business carried on in the state by a foreign insurance 
company, is considered as having a taxable situs in the state al- 
though, except for a maintained balance, the collections were re- 
initted weekly to the home office.*7 However, this principle does not 
apply to bank deposits of a foreign corporation, representing money 
sent by it into the state for the temporary purpose of defraying. cur- 
rent expenses of its business in the state, for which the income from 





™ Commonwealth v. Consolidated Casualty Co., 170 Ky. 103, 185 S.W. 508 
(1916). 

* Mecartney v. Caskey, 66 Kan. 412, 71 Pac. 832 (1903). 

* New Orleans v. Stempel, 175 U.S. 309, 20 Sup. Ct. 110, 44 L. ed. 174 
(1908) ; New England Mut. Life Ins. Co. v. Board of Assessors, 121 La. 1068, 
47 So. 27, 26 L.R.A. (N.S.) 1120 (1908). 

"In New England Mut. Life Ins. Co. v. Board of Assessors, supra, the court 
stated that the deposit could not be said to be transient, since the average amount 
was constantly there, and illustrated this holding by the example that the con- 
stantly flowing river is as permanent as the fixed mountain. And Commonwealth 
v. R. G. Dun & Co., 126 Ky. 109, 102 S.W. 859, 10 L.R.A. (N.S.) 920 (1907) 
where it was said that money in the bank and unpaid claims against customers 
incident to a business established by a nonresident in the state in charge of an 
agent were not temporarily in the state so as to escape taxation by the state, 
although the custom existed to forward monthly to the principal the surplus of 
accumulations over current expenses. 
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the local business was not sufficient.** Because of a lack of per- 
manence, a bank deposit in a local bank, made by the branch office 
of a foreign insurance company, representing the proceeds of the 
business of the branch office, was held not to have a situs there for 
taxation when the manager of the branch office had no authority to 
check against such bank deposits, and the money on deposit was 
promptly transferred to the home office.* 


B. Necessity ror A Loca AGENT AND THE EXTENT 
OF HIS AUTHORITY 


In most of the cases in which intangibles of a nonresident have 
been held to have a business situs in the taxing state, the local busi- 
ness which has given rise to their existence has been conducted 
through a local agent; but, apart from the requirements of the local 
statutes, the existence of a local agent is not indispensable to a busi- 
ness situs.*° As stated in one decision, the “physical location of the 
managing authority, or the place from which it may emanate in 
particular transactions,” is not controlling on this question.* 

Although the existence of a local agent does not appear to be a 
determining factor in the decisions of the courts dealing with busi- 
ness situs of intangibles, for the reason that in nearly all the cases 
arising such local agents are employed, the extent of the authority 
of such agent does seem to play a most important role in deter- 
mining whether the intangibles have become localized in the state. 
It is apparently well settled that authority of a local agent, limited to 
mere clerical or ministerial functions without any discretion, is in- 
sufficient in any event to give the credits a business situs in the state 





“Hillman Land & Iron Co. v. Commonwealth, 148 Ky. 331, 146 S.W. 776, 
L.R.A. 1915C, 929 (1912). 

* Commonwealth v. Prudential Life Tus. Co., 149 Ky. 380, 149 S.W. 836 
(1912). 

“See Buck v. Miller, 147 Ind. 586, 45 N.E. 647, 37 L.R.A. 384, 62 Am. St. 
Rep. 436 (1896) where money and securities retained in the state in the business 
of buying and selling property by nonresidents and in making loans and invest- 
ments were held to have a business situs in the state, notwithstanding the fact 
that the local business was conducted by the nonresident owner without an 
agent. See also Endicott, J. & Co. v. Multnomah County, 96 Or. 679, 190 Pac. 
1109 (1920); Dorris v. Miller, 105 Iowa 564, 75 N.W. 482 (1898); Hawk County 
v. Dorris, 116 Iowa 446, 90 N.W. 89 (1902); Tazewell County v. Davenport, 
40 Ill. 197, (1866); State v. Smith, 68 Miss. 79, 8 So. 294 (1890); State ex rel. 
Langer v. Packard, 40 N.D. 182, 168 N.W. 673 (1918); Garrison v. Common- 
wealth, 120 Va. 137, 90 S.E. 640 (1916). 

“Suttles v. Northwestern Mut. Life Ins. Co., 193 Ga. 495, 19 S.E. (2d) 396, 
143 A.L.R. 343 (1942). To the same effect: Suttles v. Associated Mortgage Com- 
panies, 193 Ga. 78, 17 S.E. (2d) 272 (1941). 
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of the agent’s residence, even if the business conducted by him ex- 
tends over a period of many years. The exercise of independent 
judgment and discretion by the agent in the conduct of the principal’s 
affairs, his power to invest and reinvest, or loan and reloan, the pro- 
ceeds of the credits, are the determining factors.*? Thus, it may be 
said that the test is whether the agency constitutes a sel f-operating 
and independent business or is directed and managed exclusively 
from a place outside the state.** 


1. Credits 


As said before, the general rule is that to make debts and credits 
taxable in a state other than that of the domicile of the owner they 
must be used in an established business with discretion in the man- 
ager as to its proceeds.** Thus, credits belouging to nonresidents in 
the hands of resident agents, and in actual control of such agents 
for renewal or collection, with the view of reloaning the money as a 
permanent business of the owner, constitute subject-matter having 
the nature of stock-in-trade in such business and therefore have a 
situs at the place of business of the agent.*° Credits on sales of 
goods arising out of the business established in a state, subject to 
the control and direction of the local agent*® who employs salesmen 
and controls extensions of credit, are held taxable there. 

But where an agency does its business through and under the 
immediate control and management of its home office, leaving no 
discretion whatsoever in the agent, the credits arising from the sale 
of products within the state do not acquire a taxable business situs 
there.*? It is submitted that that complete want of discretion on the 
part of the local agent to utilize any of the proceeds in the conduct 
oi the local branch is a decisive factor in answering the question of 
business situs.*® 


“ See Lockwood v. Blodgett, 106 Conn. 525, 138 Atl. 520 (1927). 

“Smith et al. v. Lummus, et al., 149 Fia. 660, 6 So. (2d) 625 (1942) 

“State ex rel. American Auto Ins. Co. v. Lehner, 320 Mo. 702, 8 S.W. (2d) 
1057, 59 A.L.R. 1026 (1928). 

““W.R. Roach & Co. et al. v. Harding, and Hoopeston Canning Co. et al. v. 
Same, 348 Ill. 454, 181 N.E. 331 (1932). 

“State v. Pittsburgh Plate Glass Co., 147 Minn. 339, 180 N.W. 108 (1920). 

“ Westinghouse Electric & Mfg. Co., v. Los Angeles County, 188 Cal. 491, 
205 Pac. 1076 (1922). 

“Tax Commission v. Kelly-Springfield Tire Co., 38 Ohio App. 109, 175 N.E. 
700 (1931). See also Micheliu Tire Co. v. Hurlburt, 121 Or. 110, 254 Pac. 196 
(1927); National Metal Edge Box Co. v. Readsboro, 94 Vt. 405, 111 A. 386 


(1920). 
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2. Notes and Mortgages 


Similarly, notes and mortgages of a nonresident, in the possession 
and under the control of a local agent authorized to manage and re- 
invest the same, are subject to taxation by the state.*® This is espe- 
cially true if the agent performs all the steps leading to the giving 
of the notes and executing of the mortgages.5° Therefore, when 
notes are placed in the hands of an agent for the purpose of collecting 
and reloaning the money, using and controlling it, without any 
special direction from his principal, they will be considered as having 
a business situs in the state.*! Promissory notes held by a bank and 
renewed by it from time to time without consultation with the non- 
resident owner, the proceeds upon final payment being deposited to 
the nonresident’s account in the bank, are subject to taxation by the 
state in which the bank is located.** 

3ut there is an Indiana case in which loans were made to resi- 
dents through a local attorney engaged in the business of loaning 
money, and the notes, given as security for the loans, were sent to 
the nonresident owner. They were kept by him until the loans be- 
came due, and then forwarded to a local bank for collection. Even 
though the proceeds were then deposited to the nonresident’s ac- 
count with the bank, and from time to time drawn upon by the 
attorney for the purpose of making new loans, no business situs was 


said to exist.®% 


C. Custopy ror SAFE-KEEPING 


Mere custody of evidences of intangibles of a nonresident, in 
the state for safekeeping, or their custody in the state by one acting 
in a clerical capacity is never sufficient to give them a business situs 
for property taxation within the state.°* There must be, in addition, 
some business use of the property, or some power of managing, 
controlling, or dealing with it in a business way.®® This is true re- 





“ Billinghurst v. Spink County, 5 S.D. 84, 58 N.W. 272 (1894). 

” Commonwealth v. United Cigarette Machine Co., 119 Va. 447, 89 S.E. 935 
(1916) ; see also Hubbard v. Brush, 61 Ohio 252, 55 N.E. 829 (1899). 

= Finch v. York County, 19 Neb. 50, 26 N.W. 589, 56 Am. Rep. 741 (1886) ; 
Hutchinson v. Board of Equalization, 66 Iowa 35, 23 N.W. 249 (1885). 

@ Honest v. Gann, 120 Kan. 365, 244 Pac. 233 (1926). 

® Theobald v. Clapp, 43 Ind. App. 191, 87 N.E. 100 (1909). 

“Smith et al. v. Lummus, et al., 149 Fla. 660, 6 So. (2d) 625 (1942); Crane 
Company v. City Council of Des Moines, 208 Iowa 164, 225 N.W. 344, 76 A.L.R. 
801 (1929). 

* Johnson County v. Hewitt, 76 Kan. 816, 93 Pac. 181, 14 L.R.A. (N'S.) 
493 (1907). 









































Xl 








366 





WISCONSIN LAW REVIEW (Vol. 1943 


gardless whether credits,** notes,®? bonds,** sccurities,*® or bank 
deposits® are involved. No case has been found where the mere 
presence of intangible property within the state for purposes of saie 
keeping has been held to constitute a business situs. 


D. AutTHoRITY To COLLECT 


The mere authority of a local agent to collect the credits of a 
nonresident and remit the proceeds to him does not, as a rule, give 
such credits a business situs in the agent's state, so as to render them 
subject to taxation there, even though the necessary element of con- 
tinuity or permanence of the transactions in the state is present. 
This rule also applies equally to notes,°' mortgages,®* bonds,"* and 
open credits.®* 





“Rounds & Porter Lumber Co. v. Livesay et al., (C.C.A. Okla.) 66 F. (2d) 
298 (1933) ; Commonwealth v. Green, 150 Ky. 339, 150 S.W. 353 (1912); Grieves 
v.*State ex rel County Attorney ct al., 168 Okla. 642, 35 P. (2d) 454 (1934); 
State v. Atlantic Oil Producing Co., 174 Okla. 61, 49 P. (2d) 534 (1935); Texas 
Land & Cattle Co. v. City of Fort Worth, ...... y. i> Soe , 73 S.W. (2d) 860 
(1934), app. dismissed, 295 U.S. 716, 79 L. ed. 1672 (1935); Colonial-American 
Nat. Bank v. Commonwealth, 161 Va. 487, 171 S.E. 596 (1933). 

* Lockwood v. Blodgett, 106 Conn. 525, 138 Atl. 520 (1927); Connody v. 
Clayton, ...... Tex. Civ. App. ...... , 154 S.W. 1067 (1913). 

™ State ex rel. Rankin v. Harrington, 68 Mont. 1, 217 Pac. 681 (1923) holding 
that where shares of stock are kept by their owner out of the state of his domi- 
cile, for the purpose of evading taxation therein, they are not within the rule 
as to a business situs in the other state, but are controlled by the maxim “mobilia 
sequuntur personam” and will be taxed at the domicile of the owner. See also 
Herron v. Keeran, 59 Ind. 472, 26 Am. Rep. 87 (1877). See also Colonial- 
American Nat. Bank v. Commonwealth, 161 Va. 487, 171 S.E. 596 (1933). 

” Russell et al. v. Cogswell et al., 151 Kan. 14, 98 P. (2d) 179 (1940), 
supplemental opinion, 151 Kan. 793, 101 P. (2d) 361 (1940). 

” Ewa Plantation Co. v. Wilder, C.C.A. 9th, 289 Fed. 664 (1923). 

“ Hinckley v. County of San Diego, 49 Cal. App. 668, 194 Pac. 77 (1920); 
W. W. Kimball Co. v. Shawnee County, 99 Kan. 302, 161 Pac. 644, L.R.A. 1917 
B, 1282 (1916). See also, Smith et al. Lummus, et al., 149 Fla. 660, 6 So. (2d) 
625 (1942). 

* Reat v. People ex rel, Gannaway, 201 Ill. 469, 66 N.E. 242 (1903); Myers 
v. Seaberger, 45 Ohio St. 232, 12 N.E. 396 (1887); American Barge Line Co. v. 
Board of Sup’ers of Tax of Jefferson County et al., 246 Ky. 573, 55 S.W. (2d) 
416 (1932); Suttles v. Associated Mortgage Companies, 193 Ga. 78, 17 S.E. (2d) 
272 (1941), the latter holding that notes of a resident secured by mortgages on 
real estate in the state but owned and held by a nonresident of the state did not 
acquire a business situs within the state where the holder of the notes maintained 
an office and an agency in the state “for the purpose merely of protecting the 
security and ultimate collection or liquidation of the indebtedness.” 

® Lockwood v. Blodgett, 106 Conn. 525, 138 Atl. 520 (1927). The fact that 
an agent acts as “custodian, bookkeeper and collector of income from specific 
securities” was held not enough to create a taxable business situs in the state of 
the agent’s residence. Russell v. Cogswell, 151 Kan. 14, 98 Pac. (2d) 179, (1940), 
supplemental opinion, 151 Kan. 793, 101 P. (2d) 361 (1940). To the same effect, 
Gulley v. C. I. T. Corporation, 168 Miss. 268, 150 So. 367 (1933); State v. 
Atlantic Oil Producing Co., 174 Okla. 61, 49 P. (2d) 534 (1935); Grieves v. 
State ex rel. County Attorney et al., 168 Okla. 642, 35 P. (2d) 454 (1934). 
“Herron v. Keeran, 59 Ind. 472, 26 Am. Rep. 87 (1877); Commonwealth 
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There is, however, one line of decisions going back to New 
Orleans v. Stempel® which holds that notes of a nonresident if kept 
in the state by an agent who has authority to collect interest and 
capital, have acquired such independent and concrete form as to 
warrant their taxation in the state of the agent’s domicile.** Al- 
though not said so expressly by the courts, it seems that these de- 
cisions are based mainly on the ground that the notes represent the 
credits in such concrete form that they constitute independent tan- 
gible property to be taxed, if found, within the limits of the state.® 


E. DomiciLe or DEsBTor 


Normally, a debt, being a species of intangible personal property, 
is taxable in the state in which the owner resides and nowhere else. 
Although it is generally held that a debt has a situs in the state of 
the debtor’s domicile for purposes of attachment or garnishment 
because it can ordinarily be enforced only within such state, a debt 
has no situs for the purposes of property taxation in the state of the 
debtor’s domicile. Debts due from the residents of one state to the 
residents of another cannot, therefore, be subjected to taxation in the 
state in which the debtor resides, merely on account of such resi- 
dence. In many instances, however, the debtor is domiciled in the 
state where the intangibles of the nonresident owner have been 
given a business situs in their own right, and not by virtue of its 
being the debtor’s domicile.** The underlying reason for the rule 





ex rel. Auditor’s Agent v. Northwestern Mutual Life Ins. Co., 32 Ky. L. Rep. 796, 
107 S.W. 233 (1908). 

“New Orleans v. Stempel, 175 U.S. 309, 20 Sup. Ct. 110, 44 L. ed. 174 
(1899). 

“Crane Company v. City Council of Des Moines, 208 Iowa 164, 225 N.W. 
344, 76 A.L.R. 801 (1929); Monongahela River Consolidated Coal & Coke Co. v. 
Board of Assessors, 115 La. 564, 39 So. 601, 2 L.R.A. (N.S.) 637, 112 Am. St. 
Rep. 275 (1905); Hall v. Miller, 102 Tex. 280, 115 S.W. 1168 (1908), in which 
case the court quoting from the decision in the Stempel case, supra, declared that 
the actual physical location or situs of the notes were in the state where they 
were held by the local agent, since the notes were left there for the purpose of 
being enforced, and had the full benefit and protection of the laws of the state 
in every sense, in which property of that kind can be protected. 

See subdivision F (Necessity of presence of evidences of debt) infra. 

® But see General Motors Acceptance Corporation v. Hulbert, 190 Okla. 568, 
125 P. (2d) 975 (1942): “The legal fiction expressed in the maxim mobilia 
sequuntur personam yields to the fact of actual control elsewhere. And in the 
case of credits, through intangible, . . . The control adequate to confer jurisdic- 
tion may be found in the sovereignty of the debtor’s domicile. The debt, of 
course, is not property in the hands of the debtor; but it is an obligation of the 
debtor, and is of value to the creditor, because he may be compelled to pay; 
and power over the debtor at his domicile is control of the ordinary means of 
enforcement.” 
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is that the situs of a debt or credit, for the purpose of property taxa- 
tion, cannot arbitrarily be made to depend solely upon the domicile 
of the debtor.® 

Cases expressly declaring that the domicile of the debtor 
alone is not sufficient as a basis for the existence of a business situs 
in a state other than the domicile of the owner of the debt include 
instances of open accounts,’® notes,”! and securities.7* Special tax 
statutes, however, may make the domicile of the debtor a determin- 
ing factor’? by an express provision. 


F. NEcESSITY OF PRESENCE OF EVIDENCE oF DEBT 


In a majority of the decisions holding that intangibles have a 
business situs for purposes of property taxation in a state other than 
the domicile of the owner, the intangibles involved had been reduced 
to concrete forms such as promissory notes, bonds or other instru- 
ments evincing the debt, and the evidences thereof were physically 
within the taxing state. In a number of cases, these facts were em- 
bodied in the general statements of the rule made by the courts in 
relation to a business situs and were emphasized as though they were 
a necessary and indispensable condition of such a situs. A partial 
explanation of this view is the notion that concrete instruments evi- 
dencing credit are in the nature of tangible property and are there- 
fore susceptible of an independent situs for property taxation deter- 








“Endicott, J. & Co. v. Multnomah County, 96 Or. 679, 190 Pac. 1109 
(1920). 

® Marshall Wells Hardware Co. v. Multnomah County, 58 Or. 469, 115 Pac. 
150 (1911) held that accounts arising from a branch business conducted by a 
nonresident concern, the only evidence concerning them being in the hands of the 
local manager, were taxable in the state, whether the debtors resided in or out 
of the state. See further Colonial-American Nat. Bank v. Commonwealth, 161 
Va. 487, 171 S.E. 596 (1933). 

™ Buck v. Beach, 164 Ind. 37, 71 N.E. 963, 108 Am. St. Rep. 272 (1904) 
(reversed on other grounds, 206 U.S. 392, 27 Sup. Ct. 712, 51 L. ed. 1106, 11 Ann. 
Cas. 732 (1907); Commonwealth of Virginia v. Imperial Coal Sales Co., 293 
U.S. 15, 55 Sup. Ct. 12, 79 L. ed. 171 (1934); Suttles v. Northwestern Mut. Life 
Ins. Co., 193 Ga. 495, 19 S.E. (2d) 396, 143 A.L.R. 343 (1942). 

™ Buck v. Miller, 148 Ind. 586, 45 N.E. 647, 37 L.R.A. 384, 62 Am. St. Rep. 
436 (1896), declared that securities of a nonresident retained in another state in 
the business of buying and selling property, included bonds, stocks and mortgages, 
and in making loans and investments, collecting and reloaning from year to year 
had local situs there, irrespective of the debtor’s domicile. See also, Maricopa 
County v. Trustees of Arizona Lodge, 52 Ariz. 329, 80 P. (2d) 955 (1938). 

™ See for instance, Southern Pine Association v. Board of Assessors, 155 La. 
1085, 99 So. 884 (1924), and State ex rel. Langer v. Packard, 40 N.D. 182, 168 
N.W. 673 (1918), where local statutes provided for the taxation of all bills re- 
ceivable and obligations or credits of a nonresident arising from business done in 
the state provided that they were payable by persons domiciled within the state. 
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mined by their locality. The presence of the evidences of the credits 
within the taxing state, while it may aid other circumstances relied 
upon to establish a business situs there, and may even be an impor- 
tant point under some conditions, is not indispensable to such a situs, 
although it would seem to be from the language of some of the de- 
cisions. This is apparent from the large number of cases in which a 
Lusiness situs in the taxing state has been assigned to intangibles 
which have not been reduced to a concrete form, and, where situs 
has been granted to credits, the evidences of which were not within 
the taxing state, but were with the owner at his domicile."4 

In cases in which the credits had not been reduced to a concrete 
form, statements as to the necessity of the presence of evidence of 
their existence are naturally lacking. In their place, the location of 
the owner’s general books or accounting records is frequently men- 
tioned as the place of the “legal existence”’”* of the credits. 

The leading case for the rule that the mere presence in the state 
of the evidences of the credits is insufficient to give them a business 
situs there for the purposes of taxation is Buck v. Beach.*® This case 





™ See for instance, Bristol v. Washington County, 177 U.S. 133, 20 Sup. Ct. 
585, 44 L. ed. 70 (1909) and General Electric Co. v. Board of Assessors, 121 La. 
115, 46 So. 122 (1908), holding taxable the average amount of open accounts 
due a foreign corporation by reason of credits extended in connection with the 
business in the state. The court expressly repudiated the idea that the presence of 
the evidences of the debt within the taxing state was a condition of a business 
situs, stating: “We could understand that the manner in which the debt was evi- 
denced would be significant, if the situs of the evidence of the debt was taken 
to be the situs of the debt, or even an indication of the situs off the debt. But 
this is not so.” 

® Wheeling Steel Corporation v. Fox, 298 U.S. 193, 56 Sup. Ct. 773, 80 L. ed. 
1143 (1936), rehearing denied, 299 U.S. 619, 57 Sup. Ct. 4, 81 L. ed. 456 (1936); 
First Bank Stock Corp. v. Minnesota, 301 U.S. 234, 57 Sup. Ct. 677, 81 L. ed. 
1061, 113 A.L.R. 228 (1936); Commonwealth v. Madden’s Executor, 265 Ky. 
684, 97 S.W. (2d) 561, 107 A.L.R. 1379 (1936); People v. McGraw Electric Co., 
375 Ill. 241, 30 N.E. (2d) 903 (1940); Smith v. Ajax Pipe Line Co., C.C.A. Mo. 
87 F. (2d) 567 (1937). 

™ Buck v. Beach, 206 U.S. 392, 27 Sup. Ct. 712, 51 L. ed. 1106, 11 Ann. Cas. 
732 (1907). See, to the same effect: Metropolitan Life Ins. Co. v. New Orleans, 
205 U.S. 395, 27 Sup. Ct. 499, 51 L. ed. 853 (1907) (affirming 115 La. 698, 39 
S. 846, 9 L.R.A. (N.S.) 1240, 116 Am. St. Rep. 179 (1905) held that state taxation 
of credits arising out of loans made in the regular course of business by the local 
agent of a foreign insurance company to its policyholders is not forbidden by the 
14th amendment to the Federal Constitution, where the loans were negotiated, 
the notes signed, security taken, the interest collected, and the debts paid within 
the state, because the promissory notes, which were the evidences of such credits, 
were kept at the home office at all times. And see further Liverpool & London 
& Globe Ins. Co. v. Board of Assessors, 221 U.S. 346, 31 Sup. Ct. 550, 55 L. ed. 
762, L.R.A. 1915 C 903 (1911) where the court (in answer to the contention that 
the taxing state had no power to tax credits because of want of written instru- 
ments evidencing the indebtedness) declared that it had been clearly brought out 
in Buck v. Beach, supra, and Metropolitan Life Insurance Co. v. New Orleans, 
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held that the State of Indiana could not, consistently with due process 
of law, tax debts evidenced by notes given and payable in Ohio. The 
notes in question had been made in Ohio by residents of that state 
to a resident of New York for loans on Ohio lands. The court held 
that the notes were not taxable in Indiana merely because, in the 
attempt to escape property taxation in Ohio, such notes, together 
with mortgages securing their payment, were sent to an Indiana 
agent of the payee to be held by him until needed in Ohio, to have 
payments of interest indorsed, or to be delivered up if the principal 
were paid. Following this decision, the mere presence of a specialty 
or negotiable paper,’ of securities,"* promissory notes,” or other 
instruments of indebtedness® in a jurisdiction other than that of the 
owner was held not to be a factor in determining the right of that 
jurisdiction to tax them. Some of the state tax statutes, however, 
require the presence in the state of the evidences of debt of a non- 
resident to make them taxable.®* 

In some of the earlier cases, the presence of the evidences of the 
indebtedness in the state was held the “dominant factor” in the case 
for assuming the existence of a business situs.’? It seems, however, 





supra, that the jurisdiction rested upon considerations which were more funda- 
mental than that notes had been given, or that the credits were evidenced in any 
particular manner. The court also mentioned that neither the fiction that personal 
property follows the domicile of the owner, nor the doctrine that credits evi- 
denced by bonds or notes may have the situs of the latter, could be allowed to 
obscure the truth. To the same effect see Orient Ins. Co. v. Board of Assessors, 
221 U.S. 358, 31 Sup. Ct. 554, 55 L. ed. 769 (1911). 

™ Lockwood v. Blodgett, 106 Conn. 525, 138 Atl. 520 (1927). 

™ State ex rel. Langer v. Packard, 40 N.D. 182, 168 N.W. 673 (1918); City of 
Clinton, Okl. ex rel. Schuetter v. First Nat. Bank in Clinton, Okl. et al., D.C. 
OklL., 39 F. Supp. 909 (1941). 

™ Travelers’ Ins. Co. v. Board of Assessors, 122 La. 129, 47 So. 439, 24 
L.R.A. (N.S.) 388 (1908); Fidelity Mutual Life Ins. Co. v. Fitzpatrick, 125 La. 
976, 52 So. 118, 136 Am. St. Rep. 359 (1910); Commercial Investment Co. v. 
Farve, 134 Okla. 133, 273 Pac. 226 (1929) ; O’Dell v. Industrial Acceptance Corp., 
141 Okla. 174, 284 Pac. 1 (1929); Suttles v. Associated Mortgage Companies, 
Inc., 193 Ga. 78, 17 S.E. (2d) 1272 (1941); Columbus Mut. Life Ins. Co. v. 
Gullatt, and Guardian Life Ins. Co. of America v. Same, 189 Ga. 747, 8 S.E. (2d) 
38 (1940). 

” Bristol v. Washington County, 177 U.S. 133, 20 Sup. Ct. 585, 44 L. ed. 701 
(1900) Senour v. Ruth, 140 Ind. 318, 39 N.E. 946 (1894); Commercial Invest- 
ment Trust Co. v. Farve, 134 Okl. 133, 273 Pac. 226 (1929); O’Dell v. Industrial 
Acceptance Corp., 141 Okl. 174, 284 Pac. 1 (1930); Colonial-American Nat. Bank 
v. Commonwealth, 161 Va. 487, 171 S.E. 596 (1933). 

“Indiana: Senuor v. Ruth, 140 Ind. 318, 39 N.E. 946 (1894); Oklahoma: 
Commercial Investment Trust Co. v. Farve, 134 Okla. 133, 273 Pac. 226 (1929); 
O’Dell v. Industrial Acceptance Corp., 141 Okla. 174, 284 Pac. 1 (1930). 

“Walker v. Jack, 31 C.C.A. 462, 60 U.S. App. 124, 88 Fed. 576 (1898) 
(reversing (C.C.) 79 Fed. 138 (1897) ) (“important factor”); Hall v. Miller, 102 
Tex. 289, 115 S.W. 1168 (1909) (“dominant factor”); People, for Use of 
Christian County v. Davis, 112 Ill. 272 (1884) (decisive factor). 
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that the value of these decisions as authority for the proposition 
(i.e. that the presence of notes and other instruments of indebtedness 
in the state is an important element in determining the business situs) 
has been greatly diminished by the later decisions ;** and it may be 
stated, as a general rule, that instruments of indebtedness need not 
be in the state to give the debts they represent a taxable situs therein 
and that neither does their presence in the state suffice for the same 


purpose. 


III. INTEGRATION THEORY 


Recently, a new concept has been used by the courts with in- 
creasing frequency as a test to determine whether, in a particular 
case, a business situs of intangible property existed for the purposes 
of property taxation in a state other than the domicile of the owner. 
Localization of possession and control of the property right in some 
independent business or investment away from the owner’s domicile 
and its integration with local business are the modern requirements 
for business situs. The courts, apparently, are no longer attempting 
to segregate a particular outstanding fact or circumstance as the 
indispensable condition or to hold other facts as immaterial under 
any circumstances. Under the “integration doctrine”, as this new 
trend may appropriately be called, it is necessary to establish (1) 
that the intangibles have become an integral part of some out-of- 
state-business activity and (2) that their possession and control are 
localized in an independent business enterprise so that their sub- 
stantial use and value primarily attach to, and become an asset of, 
the outside business. In other words, it must be established that the 
local independent business controls and utilizes the intangible prop- 
erty and its income in the operation and maintenance of its own busi- 
ness. 

The difference between this new theory and the old method of 
determining the existence of business situs for intangibles is obvious, 
in principle at least. While the courts in the older cases clearly dis- 
tinguished between certain indispensable factors (the lack of which 
made the existence of a business situs impossible regardless of the 





*In Suttles v. Northwestern Mut. Life Ins. Co., 193 Ga. 495, 19 S.E. (2d) 
396 (1942) a distinction was made between the debt and the note evincing it, 
and it was held that the fact alone that notes which were executed by resident 
borrowers as evidence of loans made by a non-resident corporation were at all 
times kept without the state, did not prevent taxation of the credits in the state, 
since the assessments were not made upon the notes themselves or the security 
taken therefor, but were founded on the credits arising from the loans, in favor 
of the creditor. 
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other circumstances in the case) and those factors which were held 
immaterial (although helpful in deciding whether intangibles had 
acquired a taxable situs) such division can not be upheld any longer 
under the doctrine of integration. Here each and every factor is of 
importance and must be considered and weighed in the light of all 
the surrounding circumstances in order to come to a final conclusion 
as to whether or not the intangibles are so interwoven in the eco- 
nomic life of a jurisdiction other than the domicile of the owner so 
as to warrant their taxation at such location.** Although, occasion- 
aliy, language may be found in previous decisions*® expressing the 
same idea, the doctrine of integration as a legal concept goes back to 
two decisions of the United States Supreme Court which are cited 
and quoted with increasing frequency in the decisions of the state 
courts. The leading cases are Wheeling Steel Corporation v. Fox** 
and First Bank Stock Corporation v. Minnesota." In the Wheeling 





“The decision of the court in regard to business situs for purposes of prop- 
erty taxation of intangible property was expressly predicated upon the concept 
of integration in the following cases: Wheeling Steel Corporation v. Fox, 298 USS. 
193, 56 Sup. Ct. 773, 80 L. ed. 1143 (1936), rehearing denied 299 U.S. 619, 57 
Sup. Ct. 4, 81 L. ed. 456 (1936); First Bank Stock Corp. v. Minnesota, 301 US. 
234, 57, 81 L. ed. 1061, Sup. Ct. 677, 113 A.L.R. 228 (1936) (affirming 197 Minn. 
544, 267 N.W. 519, 269 N.W. 37 (1936); Newark Fire Ins. Co. v. State Board of 
Tax Appeals, 307 U.S. 313, 59 Sup. Ct. 918, 83 L. ed. 1312 (1939) (affirming 
118 N.J.L. 525, 193 A 912, 120 N.J.L. 224, 198 Atl. 837 (1937) ; Rounds & Porter 
Lumber Co. v. Livesay et al., C.C.A. Okla., 66 F. (2d) 298 (1933); Smith et al. 
v. Ajax Pipe Line Co., C.C.A. Mo. 87 F. (2d) 567 (1937), cert. denied 57 
Sup. Ct. 670, 81 L. ed. 882; Holly Sugar Corporation v. McColgan, 18 Cal. (2d) 
218, 115 P. (2d) 8 (1941); People v. McGraw Electric Co., 375 Ill. 241, 30 NE. 
(2d) 903 (1940); Russell et al. v. Cogswell et al., 151 Kan, 14, 93 P, (2d) 179 
(1940) ; American Barge Line Co. v. Board of Sup’rs. of Tax of Jefferson County 
e: al., 246 Ky. 573, 55 S.W. (2d) 416 (1932); Commonwealth v. Madden’s 
Executor, 265 Ky. 684, 97 S.W. (2d) 561, 107 A.L.R. 1379 (1936); Household 
Finance Corporation v. State Board of Tax Appeals et al., 119 N.J.L. 230, 196 
Atl. 219 (1937) ; Mecklenburg County et al. v. Sterchi Bros. Stores, Inc., 210 N.C. 
79, 185 S.E. 454 (1936); Kansas City Life Ins. Co. v. Duvall et ux., 129 Tex. 
287, 104 S.W. (2d) 11 (1937); Texas Land & Cattle Co. v. City of Fort Worth, 
sla Tex. Civ. ......, 73 S. W. (2d) 860 (1934), app. dismissed, 295 U.S. 716, 79 
L. ed. 1672, rehearing denied, 79 L. ed. 1710; Im re United Carbon Co. Assess- 
ment, 118 W.Va. 348, 190 S.E. 546 (1937). 

* See for instance: Westinghouse Electric & Mfg. Co. v. Los Angeles County, 
188 Cal. 491, 205 Pac. 1076 (1922); Carter v. Hill, 31 Haw. 264 (1930); Baker 
v. State, 186 Minn. 160, 242 N.W. 697 (1932); Im re Frank’s Estate, 192 Minn. 
151, 257 N.W. 330, 96 A.L.R. 667 (1934); Gully v. C.1.T. Corporation, 168 Miss. 
268, 150 So. 367 (1933) ; Grieves v. State ex rel. County Attorney et al., 168 Okla. 
642, 35 P. (2d) 454 (1934). 

* Wheeling Steel Corporation v. Fox, 298 U.S. 193, 80 L. ed. 1143, 56 Sup. 
Ct. 773 (1936), rehearing denied in 299 U.S. 619, 81 L. ed. 456, 57 Sup. Ct. 4 
(1936), affirming: In re Wheeling Steel Corporation Assessment, 115 W.Va. 553, 
177 S.E. 535, 104 A.L.R. 802 (1934). 

* First Bank Stock Corp. v. Minnesota, 301 U.S. 234, 57 Sup. Ct. 677, 81 
L. ed. 1061, 113 A.L.R. 228 (1936) (affirming 197 Minn. 544, 267 N.W. 519, 269 
N.W. 37 (1936) ). 
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Steel case, a foreign corporation maintained a nominal office at its 
place of incorporation in Delaware but had its general business office 
in the state where all its managing officers resided and where its 
general books and accounting records were kept. The corporation 
had manufacturing plants and sales offices in other states, but all 
orders for goods taken elsewhere were subject to acceptance by the 
general office. All invoices were payable there and all moneys were 
controlled and the expenditures directed by it. Bank deposits out- 
side of the state were made by sending the original checks or drafts, 
received by the corporation from its customers, from the general 
office to the various banks. The deposits outside the state were not 
segregated for the purpose of keeping the receipts from sales of 
products manufactured in the state separately. Holding that there 
had been such a localization of the corporation’s business at Wheeling 
that its entire intangible property had acquired a situs for taxation at 
that place, the Supreme Court, after mentioning as important factors 
for its conclusion the maintenance of a general office, the keeping of 
books and records, the holding of meetings of the directors and the 
conducting of the corporate affairs within the state, summarized 
their effect in the phrase that a commercial domicile for intangibles 
is established at the place “where the management functions”, that 
is “the actual seat of the corporate government.’’®® 

In the second leading case, First Bank Stock Corporation v. 
Minnesota*® a foreign corporation transacted corporate business and 
fiscal affairs at its principal office in a state other than that in which 
it was organized. It kept there the certificaes of stock of a large 
number of financial institution in which it owned the controlling in- 
terest ; and there it received the dividends declared by its subsidiaries 





“While the conception of business situs of intangibles as justifying their 
taxation at such situs was strongly emphasized in the decision, it seems doubtful 
whether the business situs of the property itself was the ratio decidendi, since the 
bank deposits and accounts receivable sought to be taxed were in banks in other 
states and were owing from customers in other states for goods manufactured 
principally in other states. The “localization of the property” in the state was 
not so much a localization directly springing from use of the property in the 
state in the conduct of a business there prosecuted but more an indirect one 
derived from the owner’s “commercial domicile” in the state. These are two 
different concepts and are not necessarily interdependent, the basis of the claim 
to tax being in the one case jurisdiction over the res itself, while in the other it is 
jurisdiction over the corporation analogous to the jurisdiction of the state of its 
legal domicile. Later decisions however quoting the Wheeling Steel Corp. case 
made it clear that localization of the property in the state is sufficient to give 
intangible property a business-situs there, regardless of the commercial domicile 
of the owner. 


” Supra 
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and declared and disbursed dividends on its own stock. It also main. 
tained there a compensated service for the banks it controlled, con- 
sisting in the giving of advice as to their accounting practices and 
recommendations concerning loans, interest rates, the purchase and 
sale of securities, and the planning of advertising campaigns. All 
stockholders’ and directors’ meetings were held at the principal of- 
fice. The Supreme Court, affirming the decision of the state Sy- ; 
preme Court,” held that the shares in the subsidiary banking cor- | 
porations had a business situs within the state for the purpose of 
taxation. After citing the earlier decisions of the Court® to the effect 
that intangibles might be taxed at their business situs as distinguished 
from the legal domicile of their owner, and after stating that, as a 
rule, this doctrine had been applied only to obligations to pay money 
acquired in the course of a localized business, the Court went on to 
declare that the doctrine was equally applicable to shares of corporate 
stock which, because of their use in a business of the owner, might 
be treated as localized, for purposes of taxation, at the place of the 
business. Ownership of shares of stock and their use as instruments 
of corporate control, the Court pointed out, could make them as much 
integral parts of the local business as accounts receivable in a mer- 
chandising business, or bank accounts in which the proceeds of the 
accounts receivable are deposited upon collection.®? 

These two cases are quoted as authority in many of the cases 
decided by state courts.°* The cases following the integration theory 
hold that a business situs of intangible property exists where the 
owner employs the wealth represented by it as an integral portion 
of the business activity of the particular place, so that it becomes 
identified with the economic structure of that place and loses its 
identity with the owner’s domicile. 
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197 Minn. 544, 267 N.W. 519 (1936), rehearing denied 269 N.W. 37 (1936). 

™ Especially Wheeling Steel Corp. v. Fox, 298 U.S. 193, 56 Sup. Ct. 773, 80 
L. ed. 1143 (1936), rehearing denied 299 U.S. 619, 57 Sup. Ct. 4, 81 L. ed. 456 
(1936). 

"The state Supreme Court emphasized the existence of a business situs for 
the shares even more emphatically: “If stocks can ever have an actual or business 
situs in a state other than that of the corporation itself, there is such a situs of 
defendant’s shares in Minnesota. It is difficult to conceive how property could be 
more completely localized” and it compared the case with DeGanay v. Lederer, 
250 U.S. 376, 39 Sup. Ct. 524, 63 L. ed. 1042, where the “localized” securities were 
in the possession and management of an agent in the United States for a non- 
resident alien owner. Throughout the whole decision the court stressed as the 
decisive fact the unitary use of the bank stocks “in a new integer of business” 
in the state. 

* See cases in note 84. 
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This language, although it proves that the courts have at last 
decided to use an economic yardstock to measure economic phe- 
nomena, still makes advisable a tracing of certain of the factors 
which have been present in all the cases so far that have professed 
to follow the integration doctrine. It is too early to say whether 
these factors are essential conditions to subsantiate the assumption 
ot a business situs or whether the courts subconsciously followed the 
old analytic method. It may be noted, however, that continuity and 
permanency in the conduct of the business in the state can be shown 
in each decision declaring a business situs existent under the test of 
the integration doctrine.** It is also of interest to see that a certain 
amount of authority and discretion in dealing with the intangible 
property was present in all of the decisions which established situs 
by applying the integration rule,®* although the authority of the local 
officers in respect to the corporate business need not be so complete 
as it was in the Wheeling Steel Corporation case.** One court has 
observed: “If any semblence of consistency and order is to be 
deduced from the decisions which now point to the present state of 
law on the subject,®* it is necessary, at the outset, to distinguish 
between two types of cases. Otherwise, the task of harmonizing a 
seeming conflict is rather hopeless.” One class is described as con- 
sisting of those cases where the agent is little more than a “cus- 
todian, bookkeeper and collector of income from specific securities” 
while the other class comprises those cases where the agent also 
exercises “powers of control and management, of investment and 





“Very properly a word of caution in the use of the integration doctrine has 
been voiced in Newark Fire Ins. Co. v. State Board of Tax Appeals, 307 U.S. 
313, 59 Sup. Ct. 918, 83 L. ed. 1312 (1939), affirming 118 N.J.L. 525, 193 Atl. 
913, 120 N.J.L. 224, 198 Atl. 837 (1937), where it is said that such conception 
should not become the substitution of a new fiction as to the mass of choses in 
action for the established fiction of tax situs. See also Texas Land & Cattle Co. v. 
City of Fort Worth, ...... Tex. Civ. ......, 73 S.W. (2d) 860 (1934), app. dismissed 
205 N.S. 716, 79 L. ed. 1672, rehearing denied 295 U.S. 769, 79 L. ed. 1710. 

* See, for example, Smith et al. v. Ajax Pipe Line Co., C.C.A. Mo., 87 F. (2d) 
567 (1937), cert. denied, 57 Sup. Ct. 670, 81 L. ed. 882 where a foreign corpora- 
tion doing an interstate oil pipe line business across the state, had its corporate 
officials, its only general office and its business books and records in one state. 
From this general office all active operations were conducted, except the making 
of contracts for transportation of oil and the collection and deposit of money 
therefore which was done outside the state but not in the state of the domicile of 
the corporation. 

* Wheeling Steel Corporation v. Fox, 298 U.S. 193, 80 L. ed. 1143, 56 Sup. Ct. 
773, (1936), rehearing denied, 299 U.S. 619, 57 Sup. Ct. 4, 81 L. ed. 456 (1936), 
affirming In re Wheeling Steel Corp. Assessment, 115 W.Va. 553, 177 S.E. 535, 
104 A.L.R. 804 (1934) supra. 

*™ Russell v. Cogswell, 151 Kan. 14, 98 P. (2d) 179 (1940), supplemental 
Opinion in 151 Kan. 793, 101 P. (2d) 361 (1940). 
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reinvestment.” Where, as a result of such activities of the agent, 
the intangibles become localized and tied into the economic life of 
the state where the agent operates, they acquire a business situs, 
But, under the integration theory, one real innovation in the concept 
of the older decisions is apparent ; namely, a simple limitation of the 
local agent’s authority will not have the effect of evading the estab- 
lishment of a business situs of intangibles which become integral 
parts of the local economy through the efforts of the agent. The 
mere quantum of the latter’s authority is no longer a controlling 
factor. This has been made very clear in a recent case® which, be- 
cause of the importance of its holding, is set out at some length. 
A nonresident life-insurance company employed a loan agent in 
Georgia for the purpose of soliciting and submitting applications 
for loans and making reports concerning applicants and the prof- 
fered security. The agent was employed on a salary basis and had 
a fixed office leased in his own name, but its rent was paid by the 
company, through reimbursement to him on an expense account. 
In all negotiations in reference to loans, the company dealt with 
applicants by communications passing through the agent. The notes 
and security deeds, though prepared in the home office, were sent 
to him for execution by the resident applicants and, after their return 
to the home office and approval there, the checks were mailed to him 
for delivery to the applicants. The agent also accepted insurance 
policies upon mortgaged buildings, without previous submission to 
the company, and arranged “some little things” regarding clearance 
of title on his own initiative. All management and control was vested 
in the officials of the company at its home office, and the authority of 
the agent was limited to specific instructions as to each separate 
loan. No money was kept by the company in the state, in the hands 
of its agent or elsewhere, for the purpose of making the loans; and 
the notes and security deeds were kept outside the state. No new 
loans had been made by the company for several years, nor had the 
agent solicited an application for a loan. However, a few of the 
existing loans were renewed or extended, and a number of leases 
were assigned by borrowers as additional security during this time. 
The court, considering all these facts, held that the company was 
conducting a loan business within the state and came within its taxing 
power, as to property derived from or used in such business. It 





** Suttles et al. v. Northwestern Mut. Life Ins. Co., 193 Ga. 495, 19 S.E. (2d) 
396, 143 A.L.R. 343 (1942), supra. 
*Suttles et al. v. Northwestern Mut. Life Ins. Co. (1942) supra. 
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pointed out that the place where the management resided and from 
which it was projected, did not control the question of situs because 


“... it would seem to follow [if the situs of the home office 
were controling] that in practically no case would credits 
arising from business transacted through a branch office or 
place of business so treated in a different jurisdiction be sub- 
ject to tax by the local authorities, because in all such cases 
the resident or local agent would still be subject to control by 
his principal, whether a special or a general agent. It is not 
believed that the great organic principles invoked would make 
the mere quantum of the agent’s authority a controlling fac- 
tor. We think they would declare that where a nonresident 
does in any manner actually conduct business in this state 
through a local agent, he cannot deprive the state of its au- 
thority to tax by limiting the authority of such agent.” 


The present state of law in respect to the taxability of intangibles 
at a place other than the owner’s domicile is not too satisfactory. 
There are still too many cases which belong in the “twilight zone’? 
between taxable and non-taxable situs where it may well be that a 
slight difference in the showing would impel the courts to the oppo- 
site decision. The task of the attorney in protecting his client from 
an undue tax burden is a delicate and difficult one. The new doctrine 
of integration may not serve to make the court’s determination in a 
particular case more foreseeable but it must be conceded that it is 
more in accord with the practical view of the business man than the 
mechanical test used in the older decisions. That it tends, inci- 
dentally, to allow taxation of intangibles in cases where a tax situs 
was not given under the older doctrine is a development not confined 
to taxation of intangible property. 





In re United Carbon Co. Assessment, 118 W.Va. 348, 190 S.E. 546 (1937) 
where the court said: “We fully realize that at this time judicial determination of 
the question of the situs of intangible property for the purpose of taxation cannot 
be said to have reached the point where any settled and controlling rule can be 
laid down. Between those cases where the matter of situs renders such property 
clearly taxable and those cases where the lack of situs renders such property clear- 
ly not taxable, thera is a ‘twilight zone’ into which, naturally, most of the con- 
troverted cases fall,” 
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THE AUTHORITY OF THE. WAR LABOR BOARD* 


Currin V. SHIELDS 


The year 1941 was a year of war and labor troubles. Following 
the Japanese attack on Pearl Harbor, the urgent need for uninter- 
rupted war production, coupled with the widespread labor unrest, 
made it imperative that a Federal agency be established to settle 
labor-management disputes by peaceful means, without resort to 
stoppages. The agency set up to handle wartime industrial disputes 
was the National War Labor Board. 

The immediate forerunner of the War Labor Board was -the 
National Defense Mediation Board, which was created by Executive 
Order in March, 1941.1 This Board was authorized to settle dis- 
putes certified to it by the Secretary of Labor “by assisting the 
parties thereto to negotiate agreements for that purpose”. The Board 
had power to assist, investigate, report, and recommend, but was 
not vested with compulsory arbitration powers or powers to enforce 
its decisions. This Board functioned throughout the summer and 
autumn of 1941, handling a number of important cases.? In No- 
vember in the “captive mines” coal strike the Board handed down a 
decision adverse to the union litigants and subsequently the Con- 
gress of Industrial Organization representatives on the Board re- 
signed and most C. I. O. unions refused to continue their cases pend- 
ing before the Board. This hostility seriously impaired the working 
effectiveness of the Board by December, 1941.8 

When war was declared the Federal Government took steps to 
put the settlement of labor disputes on a wartime basis. The crucial 
problem was to obtain maximum production in war industries for 
the duration of the emergency. On December 17 the President sum- 
moned to the White House twenty-four representatives of industry 
and labor for the purpose of working out, along with Government 
moderators, a mutually satisfactory arrangement for handling indus- 





* This article speaks throughout to the situation before the passage of the 
War Labor Disputes Act, June 25, 1943, C. 144. 

* Executive Order 8716, March 19, 1941. 6 Fep. Rec. 1532. 

*For an official acount of the work of the Board see the Jaffe-Rice Report 
on the Work of the National Defense Mediation Board (Washington, 1942, 
Mimeo.) 

*For a brief discussion of the events, see 54 Mon. Lasor Review 427 (Feb. 
1942). For news accounts, New York Times: Nov. 7, 1941, p. 14, Nov. 8, p. 18, 
Nov. 11, pp. 1, 17, Nov. 12, pp. 1, 16, Nov. 13, p. 1, Nov. 15, p. 1, 9. 
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trial relations.‘ Labor and industry representatives were unable to 
come to agreement on the disposition of union status questions. In- 
dustry conferees proposed that such questions be suspended and 
existing arrangements continued for the duration of the war. They 
suggested a gentlemen’s agreement that employers would not try to 
get rid the closed shop where it existed, and unions would not press 
the issue where it did not exist, except by mutual consent. The indus- 
try representatives felt that compulsory arbitration of union status 
questions was incompatible with wartime industrial peace, inasmuch 
as the question was one bitterly debated by American labor and man- 
agement. They probably were afraid, too, that a New Deal board 
might, under pretense of wartime necessity, attempt to impose the 
closed shop on American industry against its will and at a time when 
it had no opportunity to resist. Union representatives, on the other 
hand, maintained that the Board should rule on questions involved in 
labor disputes. The Government moderators were unable to secure 
a satisfactory understanding on the issue so the matter was sub- 
mitted to the President with the agreement which had been reached 
on other points. In his letter of acceptance the President explicitly 
stated that all disputes would be settled by the War Labor Board.® 

Because of the cardinal role which the December 23 agreement 
has played in the work of the War Labor Board, this failure to 
achieve a meeting of minds has proved to be very unfortunate. The 
strength of the agreement arises solely out of the willingness of 
American labor and industry to abide by its provisions. The agree- 
ment was not, of course, a piece of legislation or a legally binding 
contract. The representatives were hand picked and the agreement 
was simply an informal understanding as to how wartime labor re- 
lations should be handled. From the political standpoint, however, 
the agreement was quite significant, for it reflected the feelings of the 
bulk of American employers and workers on most points. In prac- 
tice, the vast majority of litigants have accepted the Board’s au- 
thority without question. But the compulsions which give the agree- 
ment force are moral and patriotic. Insofar as labor and manage- 





“The twelve labor representatives were selected equally from the American 
Federation of Labor and the Congress of Industrial Organization. The Govern- 
ment moderators were Mr. W. H. Davis of the Defense Mediation Board and 
Senator E. D. Thomas of Utah. For news accounts of the conference, N. Y. Times, 
Dec. 17, 1941, pp. 1, 22, Dec. 18, pp. 1, 14, and Dec. 21, pp. 1, 9. 

*For the text of the letter, N. Y. Times, Dec. 24, 1941, p. 1. For the text 
of the industry conferee’s proposals see p. 32. The press, incidentally, reported 
the industry conferees “stunned” by the President’s letter of acceptance. 


| XUI 









380 WISCONSIN LAW REVIEW [Vol. 1943 


ment share the same attitudes, these compulsions have operated 
effectively. But they do not share the same attitude toward com- 
pulsory arbitration of union status questions and this lack of like 
mindedness has handicapped, to some extent, the work of the Board. 
If the agreement were a legal document the Board could assume the 
function of interpreting its provisions and direct parties to act 
accordingly. But the Board does not have such authority. Fortu- 
nately the Board has not been compelled to adopt an uncompromising 
position except in a few cases. Most of these cases involved the 
question of union status. In several cases, moreover, the members of 
the Board have split quite sharply on the question; for instance, the 
Board was openly divided in the Federal Shipbuilding & Drydock 
Corporation case, the employer members strongly dissenting from the 
majority.® It is unfortunate, therefore, that this point was not settled 
at the White House conference, either by agreement to arbitrate or by 
agreement to refrain from raising the union shop issue during the 
war. It seems that, as a matter of wartime governmental adminis- 
tration, questions on which a significant portion of the population 
are uncompromising, regardless of the merits of their position, 
should be avoided as much as possible. Under the circumstances, the 
compulsory arbitration of union status questions has embittered war- 
time labor relations to a serious degree. This regrettable complica- 
tion may be traced directly to the unsatisfactory White House agree- 
ment. When one is considering the authority of the Board, the char- 
acter and circumstances of this “agreement” should be borne in 
mind. 

On the basis of the labor-industry agreement of December 23 the 
President, under his constitutional war powers, issued an Executive 
Order on January 12, 1942 establishing the National War Labor 
Board.** The announced purpose of the Board was to settle labor 
disputes in the interest of maximum war production.’ The over- 
shadowing aim of facilitating the prosecution of the war through 





* N.W.L.B. Case No. NDMB 46, In re Federal Shipbuilding and Drydock 
Co.; and Industrial Union of Marine and Shipbuilding Workers. 1 War. Lab. 
Rep. 140 (April 25, 1942). 

“ Exec. Orpen 9017, Jan. 12, 1942. 7 Fep. Rec. 237. For press comment, 
see Bus. WEEK, Jan. 24, 1942, pp. 58-59; 19 NEWSWEEK 42 (Jan. 19, 1942); 
N. Y. Times, Jan. 11, 1942, p. 33 and Jan. 13, pp. 1, 14. Also 54 Mon. Las. REv. 
427-530 (Feb., 1942); 9 Las. Inror. But., No. 2, pp. 3-4 (Jan. 12, 1942). 

*“The primary task of the Board is to render decisions without unnnecessary 
delay to the end of terminating disputes which threaten maximum production and 
therefore interfere with the war effort”. From the decision, N.W.L.B. Case No. 
120, In re Norman-Hoffman Co.; and United Electrical, Radio, & Machine Work- 
ers of America. 
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settlement of labor disputes without interruption to armament pro- 
duction has colored all the work of the Board. 

The War Labor Board should be regarded in the first instance, 
therefore, as an emergency agency designed to keep war production 
going without strikes or lockouts. It was set up by the Government 
to aid the winning of the war as quickly and efficiently as possible. 
The Board should also be regarded primarily as an administrative, 
rather than a judicial body. It is not a labor court, in the sense that 
it applies labor law embodied in statutes by adjudicating issues in- 
volving the rights and obligations of employers and employees. The 
Board does rule on issues profoundly affecting the interests of em- 
ployers, unions, and workers. These issues, however, do not come 
before the Board in cases where the legal position of the litigants is 
to be determined by reference to settled principles of law. They come 
as disputes which promise to interrupt war production; and the 
Board decides the issues with the primary purpose in mind of neu- 
tralizing or minimizing production losses due to labor disturbances. 
The War Labor Board, in other words, is a war agency administer- 
ing whatever labor policy it deems necessary for sustained and opti- 
mum war production.’ 


II 


Under the Order of January 12, the jurisdiction of the Board 
extends to all labor disputes “which might interrupt work which 
contributes to the effective prosecution of the war”.® The single test 
for the Board’s jurisdiction in labor disputes, then, is whether the 
dispute might hinder the war effort. The questions at issue are not 
determining. After the Board accepts jurisdiction it is authorized 
“to finally determine” the dispute by mediation, arbitration, or any 
other method. What constitutes final determination is left to the 
Board’s discretion. 

Several features about this grant of authority should be noted. 





*It should be remembered that the National War Labor Board is one of a 
number of war agencies in the Office for Emergency Management, located in the 
Executive Office of the President. During the First World War a similar board, 
also called the National War Labor Board, was established by President Wilson. 
The Board was popularly known as the Taft-Walsh Board, named after the joint 
chairmen. During the sixteen months of its existence the Board handled more 
than one thousand cases and awards were made in four hundred and ninety. 
For an account of the Board, see National War Labor Board, Dep. of Labor, 
Bureau of Labor Statistics Bulletin No. 287 (Wash., 1922). See also Gregg, The 
National War Labor Board (Nov., 1919), 33 Harv. Law Rev. 39-63. 

* Exec. Orper 9017, Sec. 3, Jan. 12, 1942. 7 Fep. Rec. 237. 
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For one thing it amounts to a plenary delegation of power over 
labor relations where a dispute which might hurt war production is 
involved. In such a dispute the Board is authorized to rule on any 
question, but it is powerless where there is no “labor dispute”. This 
means that the labor policies of the War Labor Board are applied 
only where there is trouble ; if there is no strike or lockout or dispute 
threatening the war effort, the Board has no jurisdiction. Conse- 
quently, it is to the interest of dissatisfied parties who believe they 
would benefit from the Board’s policies, to create dissention. It also 
means that the Board must rule on questions without having a pre- 
defined basis for making decisions. The War Labor Board has been 
obliged, as a result, to formulate its own “law” as it went along.’ 
This “law” is, of course, administrative policy, even though the judi- 
cial flavor which permeates the work of the Board tends to conceal 
this fact. 

Another interesting feature of this grant of authority is the ab- 
sence of a criterion for determining what disputes “might interrupt 
work which contributes to the effective prosecution of the war”. The 
ambiguity of the grant leaves ample room for reasonable differences. 
Hence the Board is virtually given a blank check to hear any dispute 
it considers expedient to settle. From the standpoint of industrial 
relationships thi; grant is pregnant with implications—the Board 
may undertake to hear any case and once it has assumed jurisdiction 
may decide the question in any manner it sees fit. Whether this 
vague authorization has been conducive to industrial peace or strife 
is debatable. 

Because of the circumstances surrounding its creation and the 
unusual grant of authority in labor disputes, the jurisdiction of the 
War Labor Board was frequently challenged during the first months 
of its existence. The general rule developed by the Board was that 
it had jurisdiction in any labor dispute, regardless of the issues or 
parties involved, if the dispute might have a deleterious effect, direct- 
ly or indirectly, upon the war effort. 





* An analogous problem confronted the federal courts in diversity of citizen- 
ship cases until recently. There was no federal law for the courts to interpret, 
inasmuch as the basis for jurisdiction was the diverse citizenship of the parties. 
They turned to the common and statutory law of the states and as federal courts 
decided cases on non-federal law. Now the general rule is that where provisions 
of the United States Constitution or acts of Congress are not applicable, the law 
to be applied in diversity of citizenship cases is that of the state. Erie R. R. Co. v. 
Tompkins, 304 U.S. 64 (1938). The doctrine was extended to include suits in 
equity by Ruhlin v. N. Y. Life Insurance Co., 304 U.S.. 202 (1939). The federal 
courts are delegated with jurisdiction in diversity of citizenship cases by Section 2 
of Article III of the Constitution. 
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The Board accepted jurisdiction in a dispute between a public 
utility company and its traction services employees, where no war 
production was at stake. A strike was called off at the Board’s re- 
quest and hearings on the case were held before a panel appointed 
by the Board. The panel decided that the work of the company was 
sufficiently important that the Board should determine the dispute.” 
The Board accepted jurisdiction in a case where several hotel em- 
ployees’ unions were striking against some San Francisco hotels. On 
December 8, 1941 eighteen hotels belonging to the employers’ associ- 
ation were strike bound. The Board appointed an investigator to 
ascertain the effect of the strike on the war effort; he concluded that 

’ the strike activity did not interfere with prosecution of the war. The 
Board decided, nevertheless, to accept jurisdiction on the grounds 
that the potential effect of the dispute on civilian morale might be 
detrimental to the war effort.1* In a dispute between a local laun- 
drymen’s association and a union, the Board took jurisdiction, even 
though no war work was involved. Fruitless bargaining negotiations 
led to a stoppage; work was resumed, pending determination of the 
dispute, by the Board’s request. A panel heard the case and rec- 
ommended certain action which the employers refused to accept. 
The Board then issued a directive ordering the employers to com- 
ply.* Apparently the Board’s jurisdiction was not challenged, de- 
spite the tangential and parochial role of the dispute in relation to 
the war effort. 

The definitive case in which the Board interpreted its jurisdic- 
tion in labor disputes was the Montgomery Ward case. For more 
than a year, the Company and the Union representing the Chicago 
unit’s employees carried on intermittent and unsuccessful negotia- 
tions. In the Spring of 1942, the Union threatened a strike and the 
case was certified to the War Labor Board. When the Company was 
notified of the certification, it challenged the Board’s jurisdiction, 
contending that the Company produced no war materials, had no 
government contract, and distributed commodities which could read- 
ily be obtained elsewhere. The Union maintained, among other 
things, that a strike at the Chicago unit of the Company would have 





™N.W.L.B. Case No. 41, In re Virginia Electric & Power Co.; and Amal- 
gamated Association of Street, Electric Railway & Motor Bus Employees of 
America. 1 War Lab. Rep. 74 (March 11, 1942). 

*N.W.L.B. Case No. 21, In re Hotel Employers’ Association; and San Fran- 
cisco Joint Executive Board. 1 War Lab. Rep. 90 (April 7, 1942). 

*N.W.L.B. Case No. 91, In re New Orleans Laundrymen’s Club; and Amal- 
gamated Clothing Workers of America. 1 War Lab. Rep. 177 (May 12, 1942). 
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serious repercussions which would interrupt essential work in the 
area. In response to the Company’s challenge, the Board passed a 
resolution accepting jurisdiction but reserving the right of the Com- 
pany to object to the Board’s jurisdiction during the panel hearings, 
If no agreement was reached with the panel, the Board would review 
the question. Hearings were held and, on June 26, the panel sub- 
mitted a report concluding that the case fell within the Board’s juris- 
diction. The panel said that the effect of a strike by the Company’s 
employees would be harmful to workers’ morale generally, and that 
if the Board failed to determine the dispute, strikes would flourish 
in other industries, thereby hampering effective prosecution of the 
war. On the basis of the panel report, the Board accepted jurisdic- 
tion and proceeded to determine the issues. In its opinion on juris- 
diction, the Board maintained that the dispute was within the mean- 
ing of the Order of January 12. In the light of war conditions, it 
was said, any labor dispute which may be adjudged a major dispute, 
affecting the daily lives of a great number of people, falis within the 
Board’s jurisdiction. War production or war services need not be 
directly involved.’ 

The Board’s position was not clear to some parties until the 
Inland Steel case decision. The question was whether the Board had 
authority to rule on any and every issue involved in a dispute. The 
basis for the Board’s jurisdiction was the bearing of the dispute on 
the war effort, not the issues involved. But since the Board possesses 
no standard for deciding many issues, opposition developed to the 
Board’s jurisdiction where certain questions were involved. The 
principal question on which the Board’s authority was challenged 
was union status, reflecting employer-employee differences at the 
White House conference.!® In the /nland Steel case, the Company 





“N.W.L.B. Case No. 192, In re Montgomery Ward & Co.; and United Mail 
Order, Warehouse & Retail Store Employees Union. 1 War Lab. Rep. 280 (June 
29. 1942). The Company did not challenge the authority of the War Labor Board 
to settle disputes, but simply denied that the Company’s dispute affected war 
production. In an address delivered Dec. 7, 1942, Dean Morse, a Public Member 
of the Board, said: “It is the position of the War Labor Board that the goods 
manufactured or the services rendered is not the test which should determine its 
jurisdiction, but rather, the national understanding that ali strikes and lockouts 
are out for the duration of the war and that all labor disputes are to be settled 
by peaceful procedures and, if necessary, by final determination of the War Labor 
Board because of the fact that any labor dispute is bound to disturb, at least to 
some degree, the war effort.” N.W.L.B. Press Release, Dec. 7, 1942. f ? 

**The Board felt obliged to publish a statement on its authority in union 
status disputes in April, 1942, in answer to a remark by the president of the 
National Association of Manufacturers, Mr. W. P. Witherow, who was present at 
the conference. He claimed that the employer representatives never consented to 
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challenged the authority of the Board under the Order of January 12 
to rule on union status questions. The power of the Board to decide 
other questions was not denied. The Board took jurisdiction, ruling 
that it had authority to consider any question arising in connection 
with a labor dispute which might interrupt war producton. In: the 
Board’s opinion, it was asserted that the subject matter of a dispute 
was immaterial—the test was simply the effect of the dispute on the 
war effort. Under the Board’s interpretation of its authority 
granted by the Order of January 12, it may be said that the Board’s 
jurisdiction extends to any important labor disturbance and the 
Board may decide any question involved.’* 

There is one exception to this broad view the Board has adopted 
of its jurisdiction under the Order of January 12. In the City of 
Newark case, the Board declined to settle the dispute on the grounds 
that it involved a unit of state government. The controversy was 
between the Department of Public Works and its employees over 
wage increases. When the case was certified to the War Labor Board 
an examiner was appointed to study the issues, and on the basis of 
the examiner’s report the Board refused to accept jurisdiction in the 
case. Responsibility for the administration of the city, the Board 
said, rested solely with the commissioners, and they should settle the 
wage question.’® 

Another question confronting the Board was the procedural lim- 
itations imposed by Section 3 of the Order of January 12. This 
section provided that parties should exhaust existing machinery for 
settlement before the Board could determine the dispute.1® The 





compulsory arbitration of union status questions. The Board replied that under 
the agreement it had jurisdiction over all issues arising in labor disputes, including 
union status. N.W.L.B. press Release, April 22, 1942; N. Y. Times, April 22, 1942, 
p. 15 and April 23, p. 18. 

**N.W.L.B. Case No. 35, In re Inland Steel Co.; and United Steelworkers of 
America. 1 War Lab. Rep. 324 (March 18, 1942). “The Executive Order makes 
clear that the effect of the dispute upon the war effort and not the subject matter 
of the dispute is the criterion which determines the Board’s jurisdiction.” N.W.L.B. 
Press Release, March 18, 1942 (B3). 

“Inasmuch as the Board’s decisions are not reviewable, “jurisdiction to a 
considerable extent becomes a matter of administrative determination”. Poole, 
Amer. Bar Assoc. Jour. 398 (June, 1942). 

“This was the opinion of the Standing Committee on New Case, which the 
Board accepted as its own. N.W.L.B. Case No. 47, In re City of Newark, N. J.; 
and State, County & Municipal Workers of America. I War Lab. Rep. 46; 
N.W.L.B. Press Release, March 5, 1942. The Board later considered taking juris- 
diction under Exec. OrpeR 9250; see below. 

* Exec. OrpER 9017, Sec. 3, Jan. 12, 1942. 7 Fep. Rec. 237. In a sense, then, 
the function of the Board is to supplement the usual collective bargaining, media- 
tion, and arbitration means for handling labor relations. 
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question of procedural limitations first arose in a dispute between 
General Motors Corporation and the Union over interpretation of 
the contract they had signed. By its terms, procedures were provided 
for interpretation. When the case was brought before the Board, it 
was decided that the dispute should be referred back to the parties 
for settlement under the contract’s procedures.”° A similar situation 
arose in the Postal Telegraph case, where the Board ruled that it 
would not take jurisdiction to settle a dispute if there existed a con- 
tract between the parties which, by its terms, could not be altered 
without mutual consent.2! In the American Enka case, the Board 
likewise refused to consider union grievances until the procedures 
provided by the contract with the Company were fulfilled.2? In a 
case involving a sugar refinery, the Board warned that it would dis- 
continue arbitration proceedings on the merits of the dispute, unless 
the striking employees returned to work in compliance with a com- 
pany-union agreement to arbitrate.** In the Toledo Railroad case, 
the Board took the same position when the Company refused to 
utilize machinery for settlement under the Railway Labor Act. When 
notified by the National Railway Mediation Board that its proce- 
dures for settlement had been exhausted, the War Labor Board took 
jurisdiction in the dispute.** In the Pacific Gas & Electric case, the 
Board ruled that the procedural limitations on the Board’s jurisdic- 
tion did not prohibit it from taking jurisdiction in a case where 
unfair labor practices within the meaning of the National Labor 
Relations Act were alleged by a litigant.25 The provisions of Sec- 
tion 3 provoked no serious problem, although the Board was required 
from time to time to interpret the procedural limitations on its 
authority. The general rule developed was that existing machinery 
for settlement, whether contractually or legislatively provided, must 
be utilized before the Board will accept jurisdiction in a dispute. 





* N.W.L.B. Case No. A, In re General Motors Corp.; and United Automoblie 
Workers of America. 1 War Lab. Rep. 163 (Feb. 27, 1942). 

™N.W.L.B. Case No. 86, In re Postal Telegraph Cable Co.; and American 
Communications Association. 1 War Lab. Rep. 83 (April 1, 1942). 

= 6 War Lab. Rep. 343. 

* N.W.L.B. Press Release, April 8, 1942 (B 48). The parties were the Frank- 
lin Refinery of Philadelphia and the International Longshoremen’s Association. 
See a telegram from Chairman Davis to the strikers, N.W.L.B. Press Release, 
April 18, 1942. 

*N.W.L.B. Case No. 48, In re Toledo, Peoria & Western R. R.; and several 
Railroad Brotherhoods. 1 War Lab. Rep. 46 (March 5, 1942). This is the 
so-called McNear Case, discussed below in connection with the enforcement of 
War Labor Board decisions. es 

*N.W.L.B. Case No. 310, In re Pacific Gas & Electric Co.; and Utility 
Workers Organizing Committee. 4 War Lab. Rep. 68. 
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The restrictions imposed on the Board’s authority by Section 7 of 
the Order of January 12 proved more troublesome. This section 
enumerated several Acts and provided that nothing in the Order 
should be construed as “superseding or in conflict”.*® The questions 
of conflict most frequently concerned the National Labor Relations 
Board. In the Pacific Gas Company case, discussed above, the Board 
ruled that it had concurrent jurisdiction with the N. L. R. B. in a 
dispute where a litigant alleged unfair labor practices in violation of 
the National Labor Relations Act. In the Inland Steel case, the 
Company raised the question of whether the War Labor Board had 
authority to settle union status issues, inasmuch as Section 7 pro- 
vided that the Board’s authority was not to supersede the authority 
of the National Labor Relations Board. The Board denied that a 
conflict existed but said, in addition, that Section 7 excluded no 
issues from consideration of the Board.?7 Under the National Labor 
Relations Act, the N. L. R. B. is granted authority to determine and 
certify the proper bargaining agent for union workers in a plant. In 
several cases before the War Labor Board this question of union 
representation arose. In the Virginia Electric Company cast, the 
Board accepted jurisdiction in the dispute over the status of an 
A. F. L. union. The panel appointed to hear the issue recommended 
that the question be decided by the N. L. R. B., but that usual pro- 
cedures would consume valuable time; it was suggested that the War 
Labor Board request the National Labor Relations Board to dispose 
of the question as soon as possible. The rule was that the question 
of certifying the proper bargaining agent is within the jurisdiction 
of the N. L. R. B.*8 In a controversy over union representation at 
an Alabama plant of a foundry company, the Board reiterated its 
ruling. A C. I. O. local contested the legitimacy of an A. F. L. local 
and petitioned the War Labor Board to set aside the contract entered 
into under the auspices of the National Labor Relations Board. The 
War Labor Board refused.*® The question was raised again in the 
Montag Brothers case where the Board reaffirmed its position, hold- 
ing that it had no authority to make findings of unfair labor prac- 
tices, since that was a function of the National Labor Relations 





* The Railway Labor Act, the National Labor Relations Act, the Fair Labor 
Standards Act, and several others were specified. Exec. Orper 9017, Sec. 7, Jan. 
12, 1942. 7 Fep. Rec. 238. 

* 1 War Lab. Rep. 325. 

1 War Lab. Rep. 74. 


 N.W.L.B. Case No. 95, Im re Central Foundry Co.; and United Steel- 


. workers of America, and International Molders & Foundry Workers Union. 
1 War Lab. Rep. 255 (June 10, 1942). 
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Board.*” Another point was cleared up in the Wilson & Company e 
case where the Company contended that the War Labor Board could ‘ 
not, under the terms of the National Labor Relations Act, order the , 
Company to enter into a single collective agreement for all the Com- 
pany’s plants. The Union sought a master agreement for all Wilson ' 
plants where locals of the Packinghouse Workers Organizing Com- ; 
mittee had been recognized. The Company refused to discuss such , 
an agreement, charging that a single contract violated N. L. R. B, ' 
( 


certification of each local. The War Labor Board ruled that the 
single master agreement ordered by it did not contravene the Na- 
tional Labor Relations Act.*! In the Sperry Gyroscope case, the 
the Board held that it had authority to reiterate decisions of the : 
National Labor Relations Board. The War Labor Board directed | 
the Company to abide by an N. L. R. B. decision to cease giving 
recognition to a union found to be employer dominated.*? In the 
Western Cartridge Company case, the Board directed the Company 
to comply with an N. L. R. B. order to disestablish an inside union, 
unless and until the order was set aside by the courts.** It is also 
within the authority of the War Labor Board, then, to enforce 
N. L. R. B. decisions. 

In addition to the problem of conflict with the National Labor 
Relations Board there was the question of state court jurisdictions. 
In an inter-union dispute involving the Los Angeles transit workers 
the Board declined to review the findings of fact of a California 
court. A local union affiliated with the C. I. O. maintained that the 
recognized union was company dominated, and brought action in the 
state courts, under the California Labor Code, to have the contract 
with the Company set aside. The state Supreme Court ruled that 
the contract was valid. The War Labor Board held that this decision 
was binding and refused to reopen the case, inasmuch as a court of 
competent jurisdiction had already ruled on the issue.** In the Scott 
Lumber Company case, the employer claimed that the case was prop- 
erly before a state court on an injunction plea and the Board should 
not take action. The Board held that it had authority to determine 





* 6 War Lab. Rep. 355. 

“N.W.L.B. Case No. 188, In re Wilson & Co.; and Packinghouse Workers 
Organizing Committee. N.W.L.B. Press Release, July 22, 1942 (B 126). 

™N.W.L.B. Case No. 70, In re Sperry Gyroscope Co.; and United Radio & 
Electric Machine Workers of America. 1 War Lab. Rep. 167 (April 28, 1942). 

* N.W.L.B. Case No. 491, In re Western Cartridge Co.; and United Mine 
Workers of America, et al. 4 War Lab. Rep. 427 (Nov. 21, 1942). 

*N.W.L.B. Case No. 1, Jn re Los Angeles Railway Corp., et al.; and Trans- 
port Workers Union of America, et al. 1 War Lab. Rep. 23 (Feb. 19, 1942). 
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the dispute in spite of the Company’s refusal to appear.*® Generally 
speaking, however, the War Labor Board prefers to supplement 
rather than displace the authority of other agencies. 

In several cases, the question of conflict between rulings of the 
Board and existing legislation was raised. In a dispute between a 
truckers’ association and the teamsters’ union the employers re- 
quested a ruling by the Board as to whether a clause the Board 
ordered incorporated in the agreement with the union was a violation 
of the Sherman Act. The Board decided that its authority to deter- 
mine finally labor disputes was not limited by provisions of the anti- 
trust law, technically construed.** In the Jnland Steel case, the Com- 
pany contended that an order of the War Labor Board conflicted 
with the provision of the Selective Service Act of 1940 providing for 
reinstatement of draftees. The Board rejected the contention as 
irrelevant, on the grounds that the Board’s order was binding only 
during the war emergency whereas the provisions of the draft law 
became operative after the war.*? In the same case, the Company 
challenged the Board’s authority to order a check-off in the Com- 
pany’s Indiana plants, claiming that the check-off violated a state 
statute prohibiting assignment of future wages. The Board held, on 
the basis of state court interpretations, that the section in question 
did not have reference to the check-off system. The Board did not 
indicate what its position would have been in the case of actual 
conflict.3* 

The Board also found it necessary to interpret its jurisdiction 
under Section 6 of the Order of January 12, by which the National 
Defense Mediation Board was dissolved. The section provided that 
all functions should be transferred to the War Labor Board, includ- 
ing all cases pending before the Board.*® The question arose because 
the Defense Mediation Board had no authority to decide cases by 
compulsory arbitration. In the Pacific Pipe Company case, the Board 





* N.W.L.B. Case No. 111, Jn re Scott Lumber Co.; and International Wood- 
workers of America. 1 War Lab. Rep. 181 (May 22, 1942). 

*N.W.L.B. Case No. MB105, In re Central States Employers’ Negotiating 
Committee; and Central States Drivers’ Council. 1 War Lab. Rep. 77 (March 
25, 1942). 

*'N.W.L.B. Case No. 35, cited supra note 16. 

* The provision in question was Sec. 40-201, vol. 8, Burns InpIANA STATUTES 
(1933). The Board also pointed out that the check-off system was in use in 
Indiana and the state agency charged with enforcement of the section had made 
no prosecutions. 

* All duties with respect to cases certified to the National Defense Mediation 
Board shall be assumed by the Board for discharge under provisions of this 
Order.” Exec. Orper 9017, Sec. 7, Jan. 12, 1942. 7 Fep. Rec. 237. 
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accepted jurisdiction because the mediation efforts of its predecessor 
had not resulted in a satisfactory settlement. The Board held that it 
could apply the procedures provided by the Order of January 12 to 
cases received as a result of the dissolution of the Defense Mediation 
Board, without regard to the limits on the latter’s authority.‘ 

In considering the authority of the War Labor Board to settle 
labor disputes, it should be remembered that the underlying purpose 
of the Board is to hasten war production by removing impediments 
rooted in labor troubles. In a real sense the Board is an adjunct of 
the military services; it is an administrative agency charged with 
minimizing production stoppages during the emergency in order that 
the armed forces may be promptly and adequately supplied.*! With 
this understanding of the work of the War Labor Board, many 
criticisms of the Board seem irrelevant. Necessarily its authority is 
vast. But the Board is not a court of labor relations attempting to 
formulate during wartime th: basic principles of peacetime indus- 
trial relations.** Its work is temporary and administrative in charac- 
ter; this must be recognized in order to understand the Board’s 
authority. 


III 


The second main source of the War Labor Board's authority is 
the Executive Order of October 3, 1942 “providing for the stabili- 
zation of the National Economy”.** The Order was issued by the 
President under powers granted him by the October 2 amendment 





“N.W.L.B. Case No. NDMB67, In re Pacific States Cast Iron Pipe Co.; and 
Steel Workers Organizing Committee. 1 War Lab. Rep. 225 (June 2, 1942). 

“Cf., N. Y. Times, Jan. 17, 1942, p. 9. Dean Morse once said: “The most 
important job of the National War Labor Board is to reach such fair, reasonable, 
and peaceful settlement of labor disputes as will promote and guarantee maximum 
production of the materials of war.” 10 INTERNATIONAL JURIDICAL ASSOCIATION 
BuLitetIn 110 (April, 1942). 

““T do not regard the present powers of the War Labor Board as suitable 
for determining labor disputes in times of peace. The foundation upon which the 
War Labor Board machinery is erected is the no strike-no lockout agreement for 
the duration of the war. If and when that agreement ends, the foundations will 
be withdrawn and it will be necessary in my judgment to abandon the structure.” 
From a radio address by Chairman Davis, delivered Nov. 25, 1942. N.W.L.B. 
Press Release, Nov. 25, 1942. The position of the Board on this point was clearly 
made in the Detroit Steel Products case when the Board refused to grant over- 
time provisions to take effect at the end of the war. The Board held that it was a 
war agency and had no authority to rule on peace time issues. N.W.L.B. Case 
No. 532, In re Detroit Steel Products Co.; and United Automobile, Aircraft & 
Agricultural Implement Workers of America. 6 War Lab. Rep. 495 (Feb. 1, 
1943). 

* Exec. Orper 9250, Oct. 3, 1942. 7 Fep. Rec. 7871. 
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to the Emergency Price Control Act of 1942.44 By the Order, the 
authority of the War Labor Board was extended to include control 
over wage and salary adjustments. This meant a huge new adminis- 
trative function to perform, in addition to settling labor disputes. 

Although the function of administering the wage adjustment part 
of the Government’s price control program was a new one, the War 
Labor Board had previously exercised some control over wages and 
had attempted, within the limits of its jurisdiction, to stabilize them. 
In the original Price Control Act passed in January, 1942, govern- 
mental agencies were instructed “to work toward” economic stabili- 
zation.** The wages which the Board could control were restricted 
to those involved in labor disputes before the Board; this excluded 
yoluntary wage increases. Rather than a grant of authority, then, 
the Act simply offered a crude indicator for the settlement of wage 
issues in labor disputes. The indicator was refined slightly by a 
Presidential address of April 27, 1942, in which the general outlines 
of the Administration’s anti-inflation program were sketched.** It 
was the Government’s intention, Mr. Roosevelt said, to keep the cost 
of living from spiraling upward by stabilizing wages and prices. Just 
what this intention meant specifically in terms of settling wage cases 
was not clear. There was enough misunderstanding concerning the 
Board’s authority over wages that in May the Board issued a state- 
ment asserting that it had control only over wage adjustments in- 
volved in labor disputes.*7 

In the Little Steel cases, the War Labor Board tried to devise a 
workable formula for wage adjustments which would not add to the 
inflation tendency. This effort to translate wage stabilization policy 
into decisions was not very fruitful, for the basis of the policy was 
nebulous and its area of application limited.** Hence the Board’s 





“Pub. L. No. 421, 77th Cong., 2d Sess. (Jan. 30, 1942); amended, Pub. L. 
No. 729, 77th Cong., 2d Sess. (Oct. 2, 1942). See N. Y. Times, Oct. 3, 1942, 
pp. 1, 7, and Oct. 4, pp. 1, 44, 45. 

“Pub. L. No. 421, Title I, Sec. 1 (a), 77th Cong., 2d Sess. By Sec. 201 (a) 
the Office of Price Administration was authorized. 

“N. Y. Times, April 28, 1942, p. 18. 

““N.W.L.B. Press Release, May 23, 1942 (B 74). 

“The formula was to take the period from January 1, 1941 to May, 1942 
as the standard period. During this period the cost of living rose 15 per cent. 
If wages for a group of workers increased 15 per cent or more during the period, 
their standard of living was preserved and they were not entitled to increases, 
except to remove inequalities and substandard conditions. If wages did not in- 
crease 15 per cent, the workers’ standard was broken and their wages would be 
adjusted upward. N.W.L.B. Cases Nos. 30, 31, 34, 35, Im re Bethlehem Steel 
Corp., et al.; and United Steelworkers of America. 1 War Lab. Rep. 325 (July 
16, 1942). Cf., Bus. WEEK, July 11, 1942, pp. 16-17, and July 25, p. 80. 
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authority over wages was greatly expanded by the Order of Oc- 
tober 3—all wage adjustments were made subject to approval by the 
War Labor Board.*® No increase over the level prevailing Septem- 
ber 15 was to be allowed, unless necessary to correct inequities, 
eliminate substandard conditions, or aid in the effective prosecution 
of the war. Increases with an inflationary effect on the price of 
goods and services covered by O. P. A. price ceilings required the 
approval of the Director of Economic Stabilization, head of the 
entire program."! 

The authority of the War Labor Board under the Order of 
October 3 is, in contrast to the authorization of the January 12 Or- 
der, derived from an Act of Congress. The legal basis for the Order 
of January 12 is the “inherent war powers of the President as 
Commander-in-Chief,” vaguely and informally supplemented by the 
White House labor-industry “agreement”. There has been some 
doubt about whether the President’s war powers include authority to 
establish, without Congressional action, a labor board with such ex- 
tensive control; but no doubt exists about the power of Congress to 
delegate to the Chief Executive authoriy to administer a wartime 
price control program. Consequently, the War Labor Board’s au- 
thority under the Order of October 3 has not been seriously chal- 
lenged and very likely will not be. Again in contrast to the Order 
establishing the Board, the Order of October 3 contains a clear 
authorization for the Board to control, aside from certain enumer- 
ated exceptions, wage adjustments. The uncertain and transient 
character of the Board’s jurisdiction in labor disputes—the effect of 
the dispute on war production—created many troublesome problems 
for the Board. It is unlikely, however, that the limits of the Board’s 
authority over wage stabilization will be continuously called into 





““No increase or decrease in wage rates, granted as a result of voluntary 
agreement, collective bargaining, conciliation, arbitration, or otherwise, and no 
decrease in wage rates, shall be authorized unless notice of such increases or 
decreases shall have been filed with the National War Labor Board, and unless the 
National War Labor Board has approved such increases or decreases.” EXEC. 
Orper 9250, Title II, Sec. 1. 7 Fep. Rec. 7871. See 55 Mon. Las. Rev. 917-924 
(Nov., 1942) for a discussion of the wage adjustment work of the Board. 

” Exec. Orper 9250, Title IZ, Sec. 2. 7 Fen. Rec. 7871. Small total wage 
increases (less than eight employees) were exempted from the terms of the Act, 
and the Board’s authority was limited to increases or decreases where the annual 
income was $5000 or less. Increases in salaries over $5,000 were put within the 
control of the Bureau of Internal Revenue; decreases in such salaries are not 
controlled. Most salaries below $5000 are controlled by the War Labor Board. 

™ Exec. Orper 9250, Title II, Sec. 2. 7 Fep. Rec. 7872. For the Directors 
regulations issued Oct. 27, 1942, see Ch. XVIII, Part 4001. 7 Fep. Rec. 8748-8750 
Cj., 55 Mon. Las. Rev. 1142-1144 (Dec., 1942). 
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question. In addition, the Board’s work under the Order of Oc- 
tober 3 forces to the surface no bitterly debated issue like compul- 
sory arbitration of union status. The absence of an irritant is for- 
tuitously coupled with widespread popular support of the objectives 
of the anti-inflation program. These facts have operated to remove 
from the job of administering wage stabilization some of the ob- 
stacles which have hindered the Board’s efforts to settle labor dis- 
putes. 

Inasmuch as the War Labor Board has been handling wage ad- 
justments for only a few months, it has not had an opportunity to 
interpret fully its authority under the Order of October 3. Thus far, 
however, the Board has made several important rulings on its au- 
thority. The main problem is whether the Order extends the Board’s 
authority to cover all disputes where wages are involved or simply 
to include all wage adjustments. The Board clearly has authority, 
under the Order of October 3, over wage adjustments and, under 
the Order of January 12, in labor disputes affecting war production. 
The question is whether the Board has authority to settle any issue 
involved in a case where wages are to be adjusted.5* The Board 
attempted to decide the question in the Security Title Company case, 
where wage increases, among other issues, were included in the dis- 
pute. When the case came before the Board, the Company requested 
a public hearing on the jurisdictional question. It claimed that the 
Board had no authority to settle non-wage issues, since the Com- 
pany’s business in no. way affected the war effort. The Board re- 
jected the Company’s claim, ruling that it had jurisdiction in the 
dispute under the Order of October 3.5% Under this interpretation, 
the Board is not only a labor board handling wage disputes, but a 
wage adjustment board settling labor disputes. This would make its 
authority over wartime labor relations almost complete.** In the 





= “Except as modified by this Order, the National War Labor Board shall 
continue to perform the powers, functions, and duties conferred upon it by 
Executive Order No. 9017, and the functions of said Board are hereby extended 
to cover all industries and all employees.” Exec. Orper 9250, Title III, Sec. 1, 
Oct. 3, 1942. 7 Fep. Rec. 7873. The context of Title III is wage stabilization. 
Under the Price Control Act the President was granted no statutory power which 
would allow him to delegate to the War Labor Board authority over labor dis- 
putes. He was granted power to control wage adjustments. 

®“The Board interprets that section (Sec. 1, Title III) to mean, at least in 
all labor disputes in which wage adjustments are involved, that the Board’s juris- 
diction of such disputes has been extended to cover all industries and all em- 
ployees.” 4 War Lab. Rep. 344 (Nov. 13, 1942). N.W.L.B. Case No. 646, In re 
Security Title & Guarantee Co., et al.; and United Office & Professional Workers 
of America. 

* “Since the Executive Order of October 3, 1942, the Board has modified its 
previous position on jurisdiction—which was limited to so-called major disputes— 
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Bache & Company case, the question was raised again when the 
Company, consenting to the Board’s authority over wage issues, 
requesting the right to object at any time to the Board’s jurisdiction 
on non-wage matters. The Board granted the request.®* As far as 
this point is concerned, so the situation stands. 

One of the most interesting cases where the Board’s authority 
was challenged is the City of Newark case. Under the Order of 
October 3, the Director of Economic Stabilization issued a regula- 
tion exempting from wage stabilization statutory wages and salaries 
but including within the program wages paid by governmental agen- 
cies where the amount was not fixed by law.°* In the Spring of 1942, 
the War Labor Board refused to take jurisdiction in the Newark 
dispute under the authority of the January 12 Order. But, early in 
October, a strike was started and, in response to a telegram plea 
from the Governor of New Jersey, the Board decided unanimously 
to take jurisdiction.** A mediation panel held hearings and recom- 
mended that the Board take jurisdiction under the Order of Oc- 
tober 3 by which, the panel said, the Board was authorized to settle 
labor disputes involving municipal employees.5* The employer mem- 
ber of the panel wrote a vigorous minority report, maintaining that 
the War Labor Board should not interfere with labor relations be- 
tween state subdivisions and their employees. On December 9, the 
Board held a hearing on its jurisdiction in the Newark and several 
other cases involving municipalities. In the meantime, the Board’s 
authority was publicly challenged by the National Civil Service Re- 
form League and several mayors. Meeting in New York, the League 
issued a resolution roundly condemning the Board’s action.®® Fol- 





to include all disputes, because the Order of October 3 makes perfectly clear that 
it was the intention of the President that the Board’s functions should be extended 
to cover all industries and all employees.” From an address by Dean Morse, 
delivered Dec. 7, 1942. N.W.L.B. Press Release, Dec. 7, 1942. 

* N.W.L.B. Case No. 612, In re Bache & Co.; and American Federation of 
Office Employees. 4 War Lab. Rep. 345 (Nov. 13, 1942). 

“The regulations in this part shall be applicable to any salary or wage paid 
by the United States, any State, Territory or possession, or political subdivision 
thereof . . .” except where fixed by statute. Ch. XVIII, $4001.13, Oct. 26, 1942. 
7 Fep. Rec. 8750. 

*N.W.L.B. Press Release, Oct. 6, 1942 (B 231). N.W.L.B. Case No. 726, 
In re Municipal Government, City of Newark, et al.; and State, County & Mu- 
nicipal Workers, et al. 5 War Lab. Rep. 286 (Dec. 24, 1942). 

For the panel’s report, see 5 War Lab. Rep. 300-305. 

* “The National Civil Service Reform League challenges the right of the War 
Labor Board to take jurisdiction over state and local governments and their 
employees. * * * The use of the war emergency as a pretext for assumption of 
jurisdiction by the War Labor Board over state and municipal employees results 
from a false interpretation of the Executive Order, and is an indefensible intrusion 
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lowing the December 9 hearing, the Board rejected the majority re- 
port of the panel, and declined to determine the issues in the dis- 
putes.®° The Federal Government, the Board ruled, has no power to 
regulate the wages or working relations of municipal employees. The 
war emergency does not change the sovereignty of the States and the 
war powers of the President do not include interference with labor 
relations between state and local governments and their employees. 
While declining to determine the issues in the dispute, the Board 
held that it did have “advisory jurisdiction”—it could make recom- 
mendations for settlement of the dispute*! when requested by both 
parties. Obviously, this decision is a landmark in the work of the 
War Labor Board. The panel, interestingly enough, recommended 
that the Board take jurisdiction under the Order of October 3, but 
the Board declined on the grounds that the Order of January 12 did 
not give it authority over disputes involving municipalities. In other 
words the Board avoided interpreting its authority under the Order 
of October 3, even though wage adjustments were at issue. From 
earlier decisions and statements, one could have fairly presumed that 
the Board would take jurisdiction, as the panel suggested, under its 
wage stabilization authority. 

The Newark case was the first instance where the Board refused 
to accept jurisdiction in a major dispute, while no suitable means 
of settlement were in sight. This exclusion of a category of disputes 
is a unique feature, then, of its authority. It is also the only instance 
thus far where the Board backed down from an announced stand in 
the face of determined resistance. In several cases, the Board called 
the hand of the challenging company or union and kept its authority 
unimpaired. In the case of the municipalities, the Board apparently 
believed that more was to be gained for the war effort by retreat- 
ing than from attempting to arbitrate the disputes in the face of 
potent political opposition. 


IV 


The War Labor Board is vested with no statutory power to en- 
force decisions in labor disputes and no enforcement powers were 





into state and local government.” 6 Goop GovERNMENT 41 (Nov.-Dec., 1942). 
For an account in the League’s official publication, see pp. 41-44. The other muni- 
cipalities involved were New York, Omaha and Nebraska. 
® Resolution issued Dec. 15, 1942. N.W.L.B. Press Release, Dec. 15, 1942. 
“5 War Lab. Rep. 286. See also a separate statement issued by Dean Morse. 
N.W.L.B. Press Release, Dec. 12, 1942. 
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granted by Executive Order. For compliance with its rulings, the 
Board relies mainly on persuasion, backed by the weight of public 
opinion. In most cases this is sufficient. Persuasion is, of course, 
founded on patriotic feelings; the ultimate legal basis for the en- 
forcement of Board decisions is the war power of the President. In 
difficult cases, the matter is turned over to the President to take 
whatever action he deems necessary. Thus far in no case has the 
President failed to support an appeal of the Board for coercion. 
The basis of the Presidential powers to enforce War Labor Board 
decisions is a matter of much speculation.*? The soundest basis is 
probably the “inherent” war powers of the President, flowing from 
the Constitutional provision making him Commander-in-Chief of 
the Army and Navy.** The Supreme Court has never defined the 
scope of these powers. Generally, the court is reluctant to pass upon 
the exercise of Presidential powers because it must rely upon the 
Executive branch for enforcement of its decisions.** But equally 
important, by their very nature, war powers are indefinable. Mili- 
tary action is a question of expediency, not right, and the character 
of the action is shaped by the problems at hand. At any rate, in 
practice, the war powers of the President have been determined by 
executive rather than judicial precedent. During the months preced- 
ing the outbreak of war with Japan, the President ordered three 
plants engaged in “defense” production seized by the armed forces 
because of labor troubles. In June, 1941, President Roosevelt issued 
an Executive Order directing the Secretary of War to take over the 
Inglewood plant of the North American Aviation Corporation in 
erder to break a “wildcat” strike.6* The proclamation of a state of 





“Cf., American Economic Mobilization, IV: Commandeering, 55 Harv. Law 
Rev. 506-534 (Jan., 1942); Executive Commandeering of Strike Bound Plants, 
51 Yare Law Jour. 282-298 (Dec., 1941); Fetters, Wartime Requisitioning, 10 
Gro. Was. Law Rev. 862-873 (May, 1942); Foley, Some Aspects of the Con- 
stitutional Powers of the President, 28 AmMer. Bar Assoc. Jour. 485-490 (Aug., 
1941). See also, Expropriation of Property for National Defense, Dep. of Justice, 
Lands Division manual (mimeo., not dated). 

* Art. II, Sec. 2, U. S. Constitution. The most thorough discussion of the 
President’s war powers is mainly based on experiences of the First World War. 
Berdahl, War Powers of the Executive in the United States (Univ. of Illinois 
Studies in the Social Sciences, IX, Nos. 1-2, March-June, 1920). 

“The Supreme Court has been very conscious of its delicate position since 
President Jackson’s famous remark: “John Marshall has made his ‘decision, now 
let him enforce it”. James, The Life of Andrew Jackson, p. 603. The decision 
referred to was in the case of Worcester v. Georgia, 6 Pet. 515 (1832). 

* Cf., Cannon, Use of Federal Troops in Labor Disputes, 53 Mon. Las. Rev. 
561-567 (Sept., 1941). 

“Exec. ORDER 8773, June 9, 1941. 6 Fep. Rec. 2777. See Bus. WeEEx, June 
14, 1941, p. 14; N. Y. Times, June 10, 941, p. 1. 
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“ynlimited emergency” apparently served as the authority for the 
Order.** On the same authority, the President ordered the Navy to 
seize the Kearny plant of a shipbuilding company when the manage- 
ment refused to abide by a decision of the National Defense Media- 
tion Board.** The third seizure occurred when the Air Associates 
Company likewise refused to accept a decision of the Defense Media- 
tion Board.*® The purpose of these seizures was to facilitate war 
production. It might be said, therefore, that the enforcement of de- 
cisions by a Presidential labor board is coextensive with the willing- 
ness of the Commander-in-Chief to act.” 

In most cases where the Board’s authority has been challenged, 
it has not been necessary to appeal to the President. Usually a 
reprimand or threat by the Board was sufficient to obtain com- 
pliance from recalcitrant parties. But, as a last resort, defiances were 
turned over to the President. The problem of enforcement differs, 
however, depending on whether the defiant party is a company or a 
group of workers. If workers refuse to abide by a decision and go 
out on strike, the Board may plead, cajole, and threaten, but, prac- 
tically speaking, there the matter stands. There is no property to be 
pressed into service, mass arrests are not feasible, and the workers’ 
efforts are necessary for continued production. In the case of an 
employer, the Government may seize and operate the facilities in 
the absence of the owner and management. Enforcement of deci- 
sions against workers, therefore, requires skill and tact and ulti- 
mately rests on persuasion, whereas the Government may take the 
simple expedient of commandeering where employers are unyielding. 

Hence it is fortumate that the leaders of organized labor have 
consistently supported the War Labor Board. Most defiances by 
workers have not been sanctioned by union officials. The Board has 
frequently used the union machinery to enforce decisions against 
workers. This technique was employed when a group of truck 





“Proc. No. 2487, May 27, 1941. 6 Fep. Rec. 2617. The legal basis for 
Presidential seizure is less clear prior to the outbreak of war than after the Con- 
gressional declaration. 

“Exec. Orper 8868, Aug. 23, 1941. 6 Fep. Rec. 4349. See N. Y. Times, 
Aug. 25, 1941, p. 1. 

@ Exec. Orper 8928, Oct. 30, 1941. 6 Fep. Rec. 5559. See N. Y. Times, 
Nov. 1, 1941, p. 1, 5, and Nov. 6, p. 12. 

™“Tf the War Labor Board should ever exceed the powers and jurisdiction 
vested in it by the Executive Order creating it, the President retains the power 
to check it. The War Labor Board obviously cannot exercise greater power than 
the President gives it, and the final enforcement of the Directive Orders of the 
War Labor Board rests with the President.” From the opinion by Dean Morse 
in Case No. 35. N.W.L.B. Press Release, July 16, 1942 (B 122). 
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drivers struck in violation of an agreement with the operators. The 
Board threatened to take action against the workers if the Union did 
not persuade the mer to return to work."! The same method was 
used when a group of textile workers defied the War Labor Board 
by going on an unauthorized strike while their Union’s case was 
pending. The Board ordered the local United States Employment 
Office to hire replacements, but none were available. It considered 
a “work or fight” order, but most of the strikers were above draft 
age. Finally, the Board solicited the help of the Union and the 
strike collapsed.** In a similar case, a union had an agreement with 
a textile mill which provided that, as a condition of employment, all 
employees must keep their union membership in good standing. 
When a number of weavers went on strike in protest against an 
arbitration ruling, Chairman Davis called a conference with the 
Union and Company officials. It was agreed that the Union would 
discipline the strikers by summoning them before the Executive 
Council on charges of violating the Union’s constitution and the 
contract with the Company.’? Likewise, in walkouts at the Browne 
& Sharpe and Bethlehem Shipbuilding plants, the Board called upon 
the unions to make the men return to work." 


Thus far in only one case has the Board used troops to compel 
workers to accept a War Labor Board decision. When the Board 
denied the request for a wage increase by the employees of the Gen- 
eral Cable Company, the workers went on a protest strike. In re- 
taliation the plant was commandeered by the Navy. The seizure was 
temporary and the troops were withdrawn as soon as the men re- 
turned to work, but the show of force was effective.**> In most cases, 
however, the unions involved cooperated with the Board and drastic 
action was unnecessary. No important union to date has defied the 
War Labor Board in any way comparable to the repudiation of the 





™N.W.L.B. Case No. MB105, cited supra footnote 36. See N.W.L.B. Press 
Release, Aug. 24, 1942 (B 166). 

™The case involved the Fall River plant of the Arkwright Corp. and the 
United Textile Workers and an independent union. N.W.L.B. Press Release, 
March 27, 1942 (B 13; B 15), and June 13 (B98). Cf., Bug WEEK June 27 
1942, pp. 67-69. 

™N.W.L.B. Press Release, June 3, 1942 (B 85). 

™ N.W.L.B. Press Release, April 24, 1942 (B 44), and Feb. 26, 1942 (PM 
2576). 

™ N.W.L.B. Case No. 247, In re General Cable Co.; and International Broth- 
erhood of Electrical Workers. N.W.L.B. Press Release, Aug. 5, 1942 (B 142). 
Cj., Bus. Weex, Aug. 22, 1942, p. 75, and Aug. 29, p. 61. 
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Defense Mediation Board by the C. I. O. unions.”* Organized labor 
apparently feels that it has more to lose than gain by undermining 
the Board’s authority. 

Most employers, like most unions, have gone along with the War 
Labor Board rulings, although at times perhaps reluctantly. In 
several cases, however, the Board has resorted to commandeering 
and in others employers have yielded only under great pressure. The 
first challenge of the Board’s authority by an employer occurred in 
the Federated Fishing Boats case. The employers refused to comply 
with a Board decision unless there was a guarantee that the existing 
contract with the union wculd continue for the duration. The Board 
asked the shipowners to accept the decision without condition, but 
they continued their defiance. After the Board held an ex parte 
hearing and issued a unanimous order directing the owners to pur- 
chase war risk insurance, the employers complied.77 In the Mont- 
gomery Ward case, the Company offered such resistance that the 
President was called upon to demand compliance. When the War 
Labor Board finally determined the issues in the dispute and an- 
nounced its decision, the president of Ward’s wrote the Board a 
letter explaining why the Company must reject the directive order; 
the Company claimed that the union maintenance clause which the 
Board directed the Company to include in the union contract, was a 
form of closed shop and “illegal and uneconomic.” Chairman Davis 
recommended to President Roosevelt that the matter “be met with 
such action as you deem appropriate in accordance with your war 
powers.” The President sent a letter demanding, as Commander- 
in-Chief of the Army and Navy, that Montgomery Ward comply 
with the War Labor Board decision. The Company consented, but 
requested that it be permitted to insert in the union contract a state- 
ment that the Company complied with the Board’s order only after 





A serious challenge to the Board’s authority was narrowly averted in the 
Alcoa case, when local officials refused to support the intransigency of the union’s 
president. The Board denied the workers a wage increase and the union polled 
the workers at seven plants on whether to have a protest strike. The union 
president announced that he was authorized to call a strike and indicated that he 
might appeal to President Roosevelt to overrule the Board’s decision. The crisis 
was averted when two local officials representing plants which employed more than 
one-half of the union’s members, said that the workers in their plants would not 
strike. N.W.L.B. Case No. 64, In re Aluminum Company of America; and 
Aluminum Workers of America. N.W.L.B. Press Release, Aug. 20, 1942 (B 160). 
Cf., N.W.L.B. Press Release, Sep. 4, 1942 (B 185); Bus. Weex, Aug. 29, 1942, 
pp. 57-58, and Sep. 12, pp. 116-117, and Sep. 26, p. 44. 

™N.W.L.B. Case No. 16, In re Federated Fishing Boats, Inc.; and Atlantic 
Fishermen’s Union. 1 War Lab. Rep. 1 (Feb. 10, 1942). See N.W.L.B. Press 
Release, Feb. 14, 1942 (PM 2501), and April 3 (B 23) for the events. 
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protest and by command of the President. This the Board per- 
mitted.*® 

The first case before the Board in which its authority was un- 
conditionally defied was the McNear case, involving the Toledo, 
Peoria & Western Railroad and several brotherhoods.”® During 
1941, efforts were made to settle the dispute under the Railway 
Labor Act machinery, but both parties refused to arbitrate. After 
the outbreak of war, the brotherhoods agreed to submit the dispute; 
but the Company, in spite of urgent appeals from several govern- 
mental agencies, refused. In February, 1942, the case was certified 
to the War Labor Board and the Board arranged to arbitrate the 
dispute. Mr. McNear notified the Board that the Company would 
not submit to arbitration. A few weeks later, President Roosevelt 
wrote Mr. McNear a letter requesting the Company to accept the 
Board’s order. The request of the Commander-in-Chief was re- 
jected. Then an Executive Order was issued directing the Office of 
Defense Transportation to take possession of the railroad and oper- 
ate it as necessary, pending final determination of the issues.®° The 
Company refused to participate in the proceedings before the Board’s 
arbitrator. In September, on the basis of the arbitrator’s report, the 
Board issued a directive finally determining the issues involved. 
Mr. McNear notified the Board that the Company would not accept 
the decision. The Board replied by recommending to the Office of 
Defense Transportation that the Government manage the railroad 
for the duration of the war.*! 

The S. A. Woods case has a similar history. In August, 1942 
the Board ordered the Company to include a maintenance of mem- 
bership clause in its union contract. Mr. Dodge, S. A. Wood’s presi- 
dent, notified the Board that the Company would not comply with 
the order. The employer members of the War Labor Board unsuc- 
cessfully urged the Company to reconsider. Mr. Dodge was then 
warned that if the Company did not agree to accept the Board's 





™ N.W.L.B. Case No. 192, cited supra footnote 14. For texts of the letters, 
see 4 War Lab. Rep. 82-84. The directive order permitting the insertion was 
issued Dec. 8, 1942. 5 War Lab. Rep. 80. 

™N.W.L.B. Case No. 48, cited supra footnote 24. Cf., 28 AMER. Bar Assoc. 
Jour. 506 (July, 1942). 

Exec. OrpER 9108, March 21, 1942. 7 Fep. Rec. 2201. By an O.D.T. 
order issued the same day a federal manager was appointed to run the railroad. 
O.D.T. Orver No. 1, March 21, 1942. 7 Fep. Rec. 2363. For the Board’s posi- 
tion on the seizure, see N.W.L.B. Press Release, March 21, 1942 (B 9). 

" Directive order issued Oct. 9, 1942. See N.W.L.B. Press Release, Nov. 5, 
1°42 for the exchange of telegrams. 
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decision, the case would be turned over to President Roosevelt for 
enforcement. No agreement was forthcoming and the President 
ordered the Secretary of War to seize the plant.®? 

It is apparent that there has been resistance to policies of the 
National War Labor Board. Even though open defiance has been 
rare, there is a strong current of dissatisfaction among employers 
over compulsory arbitration of union status questions. Likewise 
unions are hostile to the Board’s wage stabilization efforts. But the 
resistance has been watered down because of the exigencies of war. 
Most employers and unions are patriotic enough to accept adverse 
rulings rather than endanger the war effort by refusing. The accept- 
ance stems directly from the emergency situation. As soon as the 
pressure for war materials slackens, it is quite likely that the au- 
thority of the War Labor Board will be imperiled by general labor- 
industry discontent. Rebellion is probable because industry feels it 
has been forced unjustly to swallow unionism and labor feels it has 
been deprived unnecessarily of higher wages. This was the experi- 
ence of the War Labor Board in the First World War and there is 
much reason for expecting it to be repeated. 

At first thought this seems a dismal prospect, but that is not the 
case. The War Labor Board was established for the express pur- 
pose of settling wartime labor disputes so that war materials pro- 
duction would not be impeded. It was later charged with admin- 
istering the wage stabilization part of the Government’s anti-inflation 
program. These two functions the Board is discharging ably and 
effectively. When the war is over, the functions will disappear and 
the National War Labor Board will have served its purpose. Then 
the slow process of shaping institutions for governing American In- 
dustria! relations can be resumed by labor and management. 





"N.W.L.B. Case No. 160, In re S. A. Woods Machine Co.; and United 
Electrical, Radio & Machine Workers of America. N.W.L.B. Press Release, 
Aug. 1, 1942 (B 138). This seizure amounted to government confiscation for the 
duration of the war, for the company is to receive no profits and the manage- 
ment is to have no voice in the operation. N.W.L.B. Press Release, Aug. 14, 1942 
(B 152), Aug. 17 (B 154), and Aug. 19 (B 157). Cf., Bus. Week, Aug. 22, 1942, 
p. 75, and Aug. 29, p. 61. 
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SUGGESTIONS ON CIRCUIT COURT PRACTICE 


Avucust C. HoppMANN 


It must be readily understood that in a short treatise like this one 
it is only possible to scratch the surface. 

Very often a lawyer is prone to worry about the facts of a case 
as revealed to him in his office by his client. Such worry is useless, 
Counsel is no more responsible for the facts in a lawsuit than is the 
doctor responsible for the disease which his patient has contracted, 
Attorneys are not hired nor can they be paid to change or become 
a party to a change of the facts. Under Section 256.29 of the stat- 
utes' the attorney takes the following as a part of his oath, to wit: 


“T will employ, for the purpose of maintaining the causes 
confided to me, such means only as are consistent with truth 
and honor, and will never seek to mislead the judge or a jury 
by any artifice or false statement of fact or law. . 


The first important duty which an attorney owes to his client is 
to obtain all the facts. The full importance of this duty is not always 
appreciated. To the degree in which this duty is not performed, the 
client’s rights are very liable to be seriously placed in jeopardy. 
A failure to obtain some of the facts may prove to be an important 
handicap to the litigant’s rights at many stages of the lawsuit. A full 
knowledge of all the facts is necessary to determine intelligently a 
client’s legal rights. It is necessary to obtain all the facts in order to 
determine the legal procedure to be followed. Again it is necessary 
in the drafting of the pleadings. Finally, it is all important in the 
presentation of the case to the court or jury. My vocabulary is too 
limited to stress, fully and properly, the importance of getting all the 
facts. The late Justice Doerfler of our Supreme Court is quoted as 
having said: “I don’t care about the law; give me the facts, and the 
law will take care of itself.” This statement is axiomatic. The facts 
control the findings of the court or jury; the findings control the 
judgment, and the judgment spells the success or defeat of the law- 
suit. Moral: Get all the facts. 

The time to get all the facts is at once. Very often in order to get 
all the facts at all, it is absolutely necessary to get them at once. 
Obtain all the facts from both the client and the witnesses before 





* Wis. Start. (1941). 
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drafting any pleadings. In getting the facts do not accept or rely 
upon guessing, rambling, disconnected hearsay or statements which 
are conclusions. All these fade away into thin air on cross-examina- 
tion. They afford no foundation for the findings of facts by the 
court or jury. Not only should the client and witnesses be fully 
examined at once, but all should be thoroughly cross-examined. Any 
witness is only as useful in a case as he is able to stand up under 
cross-examination. By so interviewing prospective witnesses, even 
if the witness turns out to be unfavorable, the attorney has gained 
two advantages: (a) he knows what the testimony of the unfavorable 
witness will be; and (b) he can prepare to meet it. 

After the facts have been obtained, an examination of the law is 
in order. The first book to consult in all cases and without exception 
is the statutes. Many cases have been instituted and proceeded to 
trial only to find that the whole matter involved was controlled by 
statutes which were decisive of the case, to no little chagrin of the 
negligent attorney. A statute should be carefully scrutinized as to 
both substantive law and procedure. Having examined the statutes, it 
must always be remembered that our court of last resort is the inter- 
preter of what the statutes mean. It is much safer to ascertain what 
the law is on a certain set of facts before leading the client by the 
hand into the temple of justice than to have the costs taxed against 
him at the end of a lawsuit. If a wrong litigant comes to a lawyer’s 
office, it is more profitable and less humiliating for both client and 
attorney to discover the error before than after the lawsuit. 

Assuming that an attorney has made a good selection of his client 
as to the facts and the law, the next step in order is the drafting of 
the pleadings. On this question it is deemed advisable to quote from 
authority. This for two reasons: (a) for better expression; and (b) 
the reader will give same more consideration. In Lukken v. Hanover 
Fire Insurance Company? the court stated: 


“Whether it be due to the liberal rules of pleading sanctioned 
by the Code, or to the ever-increasing volume of legal business 
requiring the attention of the members of the bar, or to the 
increased complexity in the business and industrial world, 
which absorbs largely the time and efforts of the profession, 
it must be stated as a deplorable fact that pleading as a science 
has not progressed, but retrogressed. In the due course of 
legal proceedings, the pleadings today, as in the days of old, 
perform an important function. The complaint constitutes the 
very foundation and groundwork of plaintiff’s cause of action, 








*194 Wis. 569, 576, 217 N.W. 404, 406 (1928). 
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and in its proper, scientific construction and presentation a 
good lawyer should be as much interested and take as much 
pride as the architect who drafts the plans for the foundations 
of a modern structure. What has been said with reference to 
the complaint is equally applicable to all other pleadings in a 
lawsuit. The lawyer who loosely and illogically frames his 
complaint, with imperfect and indifferent allegations, trusting 
that the court, in the exercise of the liberality created by the 
Code, will sustain him, is not a high-grade lawyer and officer 
of the court. A good pleading is just as desirable today (and 
owing to the complexity of our modern business world per- 
haps more so) as it was in the days when the common-law 
form of pleading prevailed. The pleading is the work of the 
lawyer. It passes from him to the other members of the pro- 
fession, and it is also subjected to the scrutiny of the courts. 
The standing which a lawyer has in the profession and before 
the courts depends in a considerable degree upon the pleadings 
which he drafts. So that, while many a poor pleading may be 
rescued from destruction by the administration of the Code 
system, the careful lawyer and the self-respecting lawyer will 
see to it that so important a document is worthy of his best 
efforts.” 


Before going into the trial court, the lawyer should have clearly 
in mind every fact which must be found by the court or jury in order 
tv warrant judgment for his client. This is absolutely essential. 
Unless counsel has clearly worked out the necessary findings he 
cannot know what evidence is necessary in order to sustain the judg- 
ment he seeks. From this it necessarily follows that in a civil case 
tried to a jury he should prepare a special verdict. In connection 
with the special verdict he should prepare instructions. Both the 
instructions and the special verdict should be submitted to the court 
as “Requested Instructions” and “Requested Special Verdict”. This 
should be done as early during the trial as possible, in order that the 
trial judge may give them both due consideration. After counsel has 
examined the law on the case, it is easy to prepare a trial brief on the 
issues involved. This should be done for his own future reference. 
Ordinarily less than five pages will suffice. It need only briefly state 
the issues separately, together with the citations relied upon under 
each heading. Here is a hint: the trial judge will not feel offended if 
he is favored with such a trial brief before or at least at the opening 
of the case. Such courtesy is not considered a judicial bribe, and it is 
perfectly ethical to do so without giving a copy to opposing counsel. 


The lawyer may not realize it, but it is an undeniable fact that in 
presenting a case in court he is very much an actor; an actor not to 
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amuse, however, but to stand for the honest administration of jus- 
tice. His oath demands it of him; the trial judge and the jury expect 
it of him. Just as surely as he fails to measure up to those expecta- 
tions, just so surely will the jury be unconsciously affected by it, 
and his client may suffer as a result. It is always an asset before a 
jury to make a good personal appearance—using the words “per- 
sonal appearance” all inclusively—from the shining shoes to the 
well-grooming of what hair remains to grace the brain-box. Prob- 
ably next to not knowing his case, the greatest liability is the lawyer 
whom no one can hear or who mumbles or chops up his words so 
that no one knows what he is talking about. Always act the part of 
a gentleman by word and by act. By so doing the attorney commands 
the respect of the presiding judge and the jury, and the opposition is 
often disarmed. 

As has been stated, facts win or lose a lawsuit. Facts are estab- 
lished by or through witnesses. Hence, the importance of good 
witnesses. The general trains the raw recruit in camp and develops 
him from an ordinary, awkward and ungainly clodhopper to the 
admired soldier in his clicking boots. So should counsel take a wit- 
ness—unaccustomed, yea woefully ignorant of the law, litigation and 
court procedure—and develop him into a personage which will con- 
vince the presiding judge or the jury as to the true facts. Every 
witness should be throughly examined in the office on every point in 
an action. A good trial lawyer knows as well what his witness will 
say under cross-examination as he knows what he will say on the 
direct. If a witness breaks under cross-examination your side suffers 
the odium, and other side reaps the benefit of that witness. The office 
drilling of the witness should extend not only to his testimony but 
to his every action in the courtroom, because all these play their part 
with the judge and the jury as to the weight to be given to his testi- 
mony. Among these it should be suggested to the witness: Don’t 
act, don’t argue with opposing counsel; listen carefully to the ques- 
tion, then answer it and stop; don’t make a speech; speak loudly, 
distinctly, and with a positive assurance of the answer you have 
given; in appearance be clean, not overdressed nor underdressed. 
By all means impress upon his mind the absolute necessity of disclos- 
ing to you all the weak points in the case; he will volunteer the good 
points. Advise him that if he does not understand the question to 
say so before trying to answer. Also advise him that if he is re- 
quested to answer a question by “Yes” or “No”, that he need not do 
so if either answer would not be a truthful answer. Witnesses almost 
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always look scared stiff and foolish and look appealingly to their - 
counsel when asked the question whether they did not discuss a 
certain point in the case with the counsel, as though they had com- 
mitted some crime by so doing. Apprise the witness that such a 
question might be asked. Such a question is about as foolish as when 
the attorney asked a mother how long she had been acquainted with 
her daughter. All this office drilling, of course, is not for the purpose 
of bolstering up a case, but to perform the lawyer’s full duty to his 
client by ascertaining all the facts and to present them to the court 
and jury, fully, properly and logically, and especially to avoid jeop- 
ardizing the rights of his client through some foolish acts or testi- 
mony on the part of his client or his witnesses. In conclusion on this 
point, a lawyer can never over-estimate the stupidity of his client or 
his witness. 


The court reporter is probably the most overlooked, abused, dis- 
regarded and overrun human being in civilization. Recently, in my 
court, when the reporter was coming from his office to the courtroom 
a witness had been sworn, and when the reporter was still two steps 
away from his desk the attorney began asking questions. Of course, 
he was stopped. That was the beginning of a case. The reporter had 
not been given the title of the case, he had not been given the appear- 
ances, he did not know name of the witness, and did not know that 
the witness had been sworn. The court reporters are entitled to the 
following information and consideration at the hands of counsel: (1) 
The attorney opening the case should hand the reporter a paper in’ 
the case giving the title of the case, and then allow him time enough 
in which to copy the title; then state the appearances, and spell the 
names of the attorneys unless they are local attorneys. (2) The 
reporter must depend entirely and solely upon the sound emanating 
from your mouth in determining what you are saying; every sound 
is represented by a certain shorthand mark made by the reporter. 
Speak loudly enough so that every sound can be heard by the re- 
porter. Do not chop a word in two, because one or more sounds are 
thereby lost to the reporter. Do not garble or chew words, because 
by so doing you are scrambling a bunch of sounds which may just 
spell nothing or anything to the reporter. The best way to overcome 
all these difficulties—to the delight of the reporter, the witness, the 
jury, opposing counsel, the judge, and finally the audience—is to 
take your time. You will be surprised how much better impression 
you will make upon everybody as a lawyer by taking just a little 
more time. You will frame your questions in a much more lawyer- 
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like manner, you will not ask nearly as many questions, and your 
case will go in so much more smoothly. (3) Do not try to put a 
question when the witness is answering the last question or when 
opposing counsel is speaking. Always bear in mind the self-evident 
fact that a reporter cannot report what two people are saying at one 
and the same time. The jury cannot grasp such babbling of words, 
nor can the presiding judge. The result is that we must all back up 
to the point where the babbling began and start all over again, with 
the attendant loss of time and a disgraceful exhibition by one or 
more supposedly bright intellectual giants of the Bar demonstrating 
how not to act in a court of justice. (4) Help the reporter te keep 
the record straight. When referring to any document, exhibit or 
thing, always preface your question by specific reference, so that the 
reporter will know and the record will clearly show just what you 
have been asking about. To use the word “this” or the word “that” 
describes nothing, and means nothing in the record. (5) When a 
cocument is introduced, the reporter must indicate on the exhibit the 
number of the exhibit, the date, and the reporter’s initials. In addi- 
tion, the reporter makes an entry on an exhibit list, in order to keep 
the exhibit numbers straight, and finally he makes an entry in the 
book in which all the testimony of the case is reported here. Yet, not- 
withstanding the necessity of these three separate entries, nine out 
of every ten lawyers will keep right on asking questions, even though 
they see that the reporter is trying to make those three entries. 
I often wonder why the reporters do not at times throw an ink-well 
at some lawyers. If they do, it should not be held as contempt of 
court. 

The jury finds the facts. The first important necessary duty of 
an attorney in a case is to convince the jury of what the facts are. 
The jury cannot find the true facts unless the facts are clearly and 
concisely presented. Counsel should always bear in mind that the 
jury is in a strange land where everything is new. Many new words 
are used, the meaning of which they have not the slightest idea. By 
all means, use the words which they will understand. They know 
nothing about law, and they know less about the case. Their minds 
are not trained in the art of assimilating evidence readily nor in 
piecing it together. Therefore, put in the case slowly and in their 
language. The keynote should be simplicity. Begin at the historical 
beginning of the case and unfold it step by step strictly in the order 
of occurrences to the end. Frame short questions and in the plain 
simple language of the layman. Always permit a moment of time to 
elapse between the answer and the next question, in order to allow 
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the jury to make full mental note of the answer. The result will be 
that when you have finished with a witness the jury has heard, has 
visualized, understands and knows all that the witness knew. To 
present a case to the court or jury properly is a simple matter pro- 
viding the lawyer knows his case. The first rule of cross-examina- 
tion is: Do not cross-examine. The second rule is: Cross-examine 
only when you know what the answer will be. Seldom if ever ask an 
opposing witness the question, “Why?” His answer may deprive you 
of the best point in your whole argument to the jury. Reserve for 
yourself the prerogative of telling the jury the answer to, “why?” 

The evidence having been presented, the value of an argument 
of course varies with every case. In some cases the jury has arrived 
at a decision before the arguments begin, and no amount of attempted 
oratory will change them one iota. In other cases the jury is as much 
at sea after the evidence is all in as when the first witness was sworn. 
In the great majority of cases, it is advisable to forget all about 
oratory unless the facts and circumstances are ideal for its use, and 
then counsel should first be certain that he is an orator. Jurors detest 
long arguments. They have heard the testimony. A repetition of the 
evidence is not an argument. What the jury needs and what it wants 
of the lawyer is to aid them in so piecing together the evidence that 
it will spell out to them reasonable and commonsense answers to the 
questions which they must answer. This is the sole purpose of an 
argument to the jury. The combined brain power of a jury levels 
off at plain, common horse sense. Their love for plain justice is just 
as high as that of the lawyer or the presiding judge. The argument 
must measure up to these two standards. If it does not, you either 
have no case or you do not know how to present it. 

What has been stated is not news to the well-experienced lawyer ; 
yet, if the suggestions here made are profitable in practice, no harm 
will come from reviewing them. It was said of President Garfield 
when he was at college that after he considered he knew his lessons 
he went over them just once more. It is hoped that the foregoing 
will be of some benefit to the less-experienced lawyer, and especially 
to the student going forth determined to see to it that henceforth 
the scales of justice shall always be evenly balanced. 
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COUNSEL’S RESPONSIBILITIES IN THE PREPARATION 
OF SCHEDULES IN VOLUNTARY BANKRUPTCY CASES 


Mites C. RILEy 


Counsel function fifty to almost one hundred times as often in 
ordinary voluntary bankruptcy proceedings as they do in all other 
types combined. 

During the fiscal year ending June 30, 1942, 1,797 bankruptcy 
cases were filed and referred in Wisconsin. Of this total, 1,783 were 
initiated by voluntary petitions, and 14, or less than 1%, were of the 
involuntary type. In the same period 52,109 cases were filed and 
referred in the nation, and of this grand total but 1,337 were involun- 
taries.? 

This great predominance of the voluntaries is in part, if not 
largely, accounted for by the fact that well on to 90% of all bank- 
ruptcy cases filed and referred turn out to be no asset cases, that is, 
cases wherein the bankrupt has no property, over and above encum- 
brances and exemptions, available for his unsecured creditors. 

Of each one hundred cases referred to me in 1942, 89 were no 
asset affairs and in only 11 of each of these 100 cases were assets 
declared or discovered for administration by a trustee. The experi- 
ence over the state* and nation* was not greatly different. 

This general situation, that is, the predominance of the ordi- 
nary voluntary cases over all others, has been but slightly affected 
by the availability of the rather recent innovations now set out in 
chapters VIII to XIV, inclusive, of the Chandler Act,5 and which, 
it may be said in a very general way, had their genesis in substance 
and idea in sections 12, 74, 75, 75A and 75B, added by amendments 
from time to time to the Bankruptcy Act of 1898. These chapters 





*TaBLes OF Banxruptcy Statistics, Administrative Office of United States 
Courts, period ending June 30, 1942, p. 17 (hereinafter referred to as TABLES OF 
Bankruptcy STATIsTICs). 

"Id. at 13. 

*Id. at 20. 

* Id. at 19. 

* CHANDLER Act, (1938) 52 Strat. 840, 11 U.S.C. (1940) 1 et. seq., 

Ch. VIII, §75, Agric. Compositions (Frazier-Lemke Act). 

Ch. VIII, $77, Reorganization of Interstate Railroads. 

Ch. IX, Debt Readjustment of Taxing Districts. 

Ch. X, Corporate Reorganizations. 

Ch. XI, Arrangements by Corporations, Partnerships or Individauls. 

Ch. XII, Real Property Arrangements by other than Corporation. 

Ch. XIII, Wage Earners’ Plans. (Wage earner is one whose incomes does not 
exceed $3,600 per year). 

Ch. XIV, Maritime Commission Liens. 
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provide special forms of debtor relief; and it is contended that for 
certain cases these afford forms of relief that are much more appro- 
priate and effective than are afforded by ordinary bankruptcy where- 
in prompt liquidation is the prime purpose. Yet in the Western 
District of Wisconsin, in the year ending June 30, 1942, but 14 cases 
were commenced under all those chapters, and but 64 cases were 
filed in the entire state.6 On the other hand, in the Northern District 
of Alabama during that year 3,068 cases were filed under Chapter 
XIII alone.’ But this is or was peculiar to that District, for during 
that same period there were but 1,032 cases filed under that chapter 
elsewhere over the entire country.® 

Perhaps these special forms will be more often and generally 
used, especially Chapters XI and XIII, when we become better 
acquainted with their potentialities. 

To date, however, the ordinary voluntary proceeding is the vogue 
by a wide, wide margin; and one may safely predict that this situa- 
tion will continue, because counsel will continue to favor the ordinary 
voluntary petition for his distressed clients, especially those who have 
little, if any, property, and this class of clients, usually employees, is 
likely to remain in the majority. 

However, about 10% of all bankrupts are not without property. 
Some of these are merchants, manufacturers or farmers. Some may 
want to continue in and rehabilitate their businesses and may need 
mostly an extension of time in which to pay their debts. Others may 
desire to continue in their lines, and for rehabilitation may need both 
an extenson of time in which to pay and a reduction in the amount 
of their debts. Often the continued operation of the business for a 
period so that it may be sold as a going concern proves beneficial not 
only to the client but as well to creditors ; and these clients may want 
an arrangement with their creditors to that end. In any of these 
cases resort to the provisions of one of the special form of debtor 
relief chapters may be advisable or even essential. 

In view of these special cases, a rather serious responsibility 
promptly devolves upon counsel. As rehabilitation is the objective, 
what type of proceedings will most effectively rehabilitate the client? 

This responsibility can best be met, of course, by counsel who has 
a good working knowledge of the bankruptcy law, and who, with 
that equipment, and with a full knowledge of his client’s affairs, can 





* TABLES OF BANKRUPTCY STATISTICS, 8. 
*TaBLEs OF BANKRUPTCY SrATISTICs, 5. 
* Id. at 2. 
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generally advise the client as to just how the law, and the several 
types of proceedings available, will or would work out in his case. 
And counsel understands that his decision as to type of proceedings, 
concurred in by client on the basis of counsel’s advice, is binding 
upon the bankruptcy court. The decision is counsels’ responsibility. 
And the bankruptcy law, counsel knows, includes more than the 
fourteen chapters of the Chandler Act. He knows that it includes 
also the General Orders and the Official Forms “established” by the 
United States Supreme Court® and the local rules of the District 
Court ;?° and he knows that procedural provisions applicable include 
also the Rules of Civil Procedure for the District Courts of the 
United States.” 

For the purpose of our discussion, it is assumed that the de- 
cision, in view of the facts, is to file a voluntary petition in bank- 
ruptcy. 

This decision is agreed upon only after counsel has fully advised 
his client which of his debts are dischargeable’? and which are not 
affected by a discharge ;#* and only after advice as to which of the 
clients properties are exempt and can be salvaged." 

The objective of counsel in any voluntary proceeding is rehabili- 
tation of the client, and the rehabilitation contemplated by the bank- 
ruptcy law in the ordinary voluntary proceedings is accomplished by 
(a) obtaining for the client a discharge from the legal duty to pay 
the balance on his dischargeable debts, and by (b) salvaging for 
him such of his property as is exempt by law. 

Here again counsel assumes a real responsibility. Is the way 
clear? Is the client eligible to a discharge, or put it this way, is there 
a bar or are there bars to his discharge? The answer is all important. 
Counsel will not proceed until he is sure that there is, or will be, 
no bar. 

The Bankruptcy Act enumerates the seven bars to a discharge.” 

In a few cases before me I have found upon examination that 
the bankrupt “has within six years prior to bankruptcy been granted 
a discharge”. This fact may be interposed as a bar to discharge in 











































* Bankruptcy Act §30; GENERAL Orpers IN BANKRUPTCY 38, 305 U.S. 699, 
59 Sup. Ct. clxxxiv, 83 L.ed. 1546 (1939). 
*° GENERAL ORDER 56, 305 U.S. 716, 59 Sup. Ct. exci, 83 L.ed. 1559 (1939). 
™ GENERAL OrpDER 37, 305 U.S. 698, 59 Sup. Ct. clxxxiv, 83 L.ed. 1546 (1939). 
™ Bankruptcy Acr §§1 (15), 63. 
* Id. $17. 
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the pending proceedings.’® In far too many cases the bankrupt is 
permitted by counsel to run afoul of a financial statement that he at 
one time carelessly or otherwise made out and delivered ;'* or client 
is led to be confronted with some other act or failure to act that is 
condemned by Section 14 c and is by that section prescribed as a bar 
to discharge. 

Timely and full inquiry by counsel is essential to the protection 
of client, and, parenthetically speaking, to the protection of counsel 
himself. Such inquiry can and will materially decrease the number 
of cases in which specifications of objections to discharge are being 
filed. If there is a bar to discharge, and if it is unavoidable, clearly 
a voluntary petition should not be filed. 

Counsel will be sure to realize another responsibility and protect 
his client (and himself) by making claims to exemptions'® in his 
schedules. This is an essential in the process of rehabilitation. Ex- 
emptions will be set apart to the bankrupt only if claimed as pre- 
scribed by the Bankruptcy Act.’® The Act requires the bankrupt to 
make claim in his schedules.” It prescribes also that the trustee 
shall set apart exemptions allowed by law only “if claimed”.*! Ini- 
tial failure to claim may be cured by timely amendment,”* but it seems 
clear that it is incumbent upon the bankrupt to set forth his claim in 
his schedules, and that “failure to do so, not cured by amendment, 
constitutes a waiver of his rights.”* 

Under the present Bankruptcy Act bankrupt is entitled to the 
exemptions : 


“. .. prescribed by the laws of the United States** or by the 
State laws*® in force at the time of the filing of the petition in 





“Id. §14c (5) says that discharge may be denied if bankrupt “has within 
six years prior to bankruptcy been granted a discharge”. §1 (13), “Bankruptcy” 
with reference to time means the date when the petition is filed. See 1 CoLLIeR oN 
Bankruptcy (14th ed. 1940) 1370 as to effect of prior discharge. Under the 
present provision, it seems, the six year period is measured back from the date of 
filing the later petition. 

* Bankruptcy Act §14c(3). 

* Id. 86; see 1 Cottrer on Bankruptcy (14th ed., 1940) 871. 

* In re Kane (C.C.A. 7th) 127 Fed. 552, 11 Am. B. R. 533 (1904). 

* Bankruptcy Act §7a(8). 

™ Id. $47a(6). 

*™ GENERAL OrpeER 11, 305 U.S. 686, 59 Sup. Ct. clxxix, 83 L.ed. 1536 (1939) ; 
1 CoLirer on Bankruptcy (14th ed. 1940) 876, 988. 

*1 CoLiieR ON BaNnKRuptcy (14th ed. 1940) 873-874. 

™“For partial list under U.S. law, see 1 Cottier on Bankruptcy (14th ed. 
1940) 869. 

** See Wis. Stat. (1941) §§272.18; 272.20; 62.13(9) (d) ; 49.32; 42.52; 108.13; 
102.27 (partial list). 
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the State wherein they have had their domicile for the six 
months immediately preceding the filing of the petition, or for 
a longer portion of such six months than in any other state. 


The point of most serious responsibility is reached when counsel 
undertakes the duty of preparing the schedules in bankruptcy. The 
Bankruptcy Act requires the bankrupt to file schedules showing: 


“., . the amount and kind of property, the location thereof and 

its money value, in detail; and a list of all his creditors, in- 

cluding all persons asserting contingent, unliquidated, or dis- 

puted claims, showing their residence, if known, or if un- 

known that fact to be stated, the amount due or claimed to be 

due by each of them, the consideration thereof, the security 

held by them, if any, and what claims, if any, are contingent, 

unliquidated or disputed ; and a claim for such exemptions as 

he may be entitled to. . . .”27 

The bankruptcy law contemplates that counsel will observe the 
utmost care in the preparation of the petition and schedules and the 
statement of affairs.** This is made most apparent by the aid in the 
shape of Official Forms provided for counsel. Where in any other 
branch of law is more aid afforded? We have already discussed the 
necessity for claiming exemptions. The Official Forms must be used, 
with such alterations as may be necessary to suit the circumstances.”® 
Each paper filed must have a caption, setting forth the name of the 
court, the title of the proceeding, the docket number, and a brief 
statement of the character of the paper.2° The Official Forms indi- 
cate, in fact, dictate in great detail the contents of the schedules and 
of the statement of affairs. A set of schedules is in compliance with 
law only if it complies with the directions and requirements actually 
printed on the form. And as indicating the insistence of Congress in 
the premises, note that the law requires the Referee to 


“(3) examine all schedules of property, lists of creditors, and 
statements of affairs . . . and cause such as are incom- 
plete and defective to be amended ;”** 

Then, too, one of counsel’s objectives is to obtain a discharge in 

bankruptcy for his client; and the efficiency of a discharge, from the 





* Bankruptcy Act §6. 

* Id. $7a(8). 

* Id. §7a(9) requires that statement of affairs on Official Form be filed at 
least 5 days prior to first meeting of creditors. 

* GENERAL ORDER 38, 305 U.S. 699, 59 Sup. Ct. clxxxiv, 83 L.ed. 1546 (1939). 

* GENERAL Orper 5, 305 U.S. 683, 59 Sup. Ct. clxxviii, 83 L.ed. 1534 (1939). 

* Bankruptcy Act §39(3). 
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client’s viewpoint, may well depend upon the care with which the 
schedules are prepared. Especially is this true with respect to the 
scheduling of creditors. Their names and residences must be set 
forth.*? Clients should be required by counsel to make out and sign 
a list of the names and addresses of their creditors. Counsel should 
aid in making this complete and correct. Counsel should be most 
exacting in this connection. Rarely is it wholly impossible to obtain 
the names and addresses of those to whom client is indebted. A dis- 
charge does not affect a debt that has not been duly scheduled in time 
for proof and allowance, unless (a) the creditor was given notice 
despite defective scheduling, or (b) the creditor had actual knowl- 
edge of the bankrupt’s proceeding in time for proof and allowance of 
his claim.** And a claim is not duly scheduled unless both the cor- 
rect name and the residence of the owner is furnished,** if the resi- 
dence is known or can be ascertained. The client should not be 
permitted to get by with the mere statement that the residence of a 
creditor is “unknown”. He is required to exercise at least reasonable 
diligence in ascertaining the residence. It has been suggested that if 
the schedule does not show that reasonable diligence has been exer- 
cised, the Referee should require satisfactory proof of this fact to be 
made.*5 


The necessity for utmost care extends to every part of the sched- 
ules, A-1 to A-5, inclusive, and B-1 to B-6, inclusive. Creditors 
names appear on each of the A schedules. The B section presents 
“Statement of all property of Bankrupt”. This is in part the basis 
for claim to exemptions. The necessity for careful description is 
apparent. All data and information called for by the Official Form 
1s both important and essential. 


Failure to schedule assets may give rise to objections to dis- 
charge, or perhaps revocation of discharge, or to charges of a crimi- 
na! offense under the Act.*® Failure to schedule property owned 





™ Id. $7a(8). 

* Id. §17a(3). 

™“ But see Kundert v. Riese, 225 Wis. 276, 280, 274 N.W. 286, 287 (1937). 
This case repeats the rule that a discharge is effective against a debt that is duly 
scheduled even though creditor gets no notice or has no knowledge. Misnomer 
(A. Castard instead of A. Custard) held fatal in Custard v. Wigderson, 130 Wis. 
412, 110 N.W. 263 (1907). 

* In re Dvorak, 107 Fed. 76, 6 Am. B. R. 66 (1901). 

* Bankruptcy Act §29b(2) (making false oath); §29b(1) (concealment) ; 
$15 (revocation of discharge) ; §14c. 
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by him does not affect the custody of the court or vest title in bank- 
rupt in case of discharge.*? 







































I have before me now a set of schedules recently referred to me. 
Wage earners whose claims have priority under the law*® are listed 
in Schedule A-1, and their names and residences are given. But 
counsel, or whoever prepared the schedules, failed to furnish infor- 
mation as to these claims under the schedule headings “When and 
where incurred or contracted”, “Whether claim is contingent, un- 
liquidated or disputed”, and “Nature and consideration of the debt, 
and whether incurred or contracted as partner or joint contractor 
and, if so, with whom”. At schedule A-2 a debt is scheduled as 
secured because it is based upon a promissory note. 


Surely the instructions printed on schedule A-1 are not complex 
or incomprehensible. 

Certainly client knew when and where the wages were earned; 
and this information is essential. Again counsel could inform wheth- 
er or not the claim is contingent,®® unliquidated*® or disputed, and 
could advise that it is for wages, and whether or not it was incurred 
by client as a partner, joint contractor or as an individual. 

If the page is not wide enough to incorporate the required data 
and information directly under the printed heading, then write it in 
lower down on the page using asterisks to indicate to which heading 
the information refers or is applicable. 

The term “Secured creditor” is defined in Section 1 (23) of the 
Bankruptcy Act, and a reference thereto would make clear that a 
claim merely represented by a note is not a “secured” claim. 





These deficiencies are typical of those found in many sets of 
schedules. No advantage would be gained by extending the examina- 
tion to each schedule in the set. The suggestions for care, caution 
and betterment, though general, are applicable to and may aid in 
.eliminating deficiencies anywhere in the schedules. 


Is there a formula for the preparation of a set of schedules as 





* First National Bank of Jacksboro v. Lasater, 196 U.S. 115, 25 Sup. Ct. 206, 
49 L.ed. 408, 13 Am. B. R. 698 (1905) ; Neils v. Bohlsen, 181 Minn. 25, 231 N.W. 
248, 16 Am. B. R. (Ns) 750 (1930). 

x — claims that have priority and for order of priority, see BANKRUPTCY 
cT $64, 

* One that has not accrued and which is dependent upon the happening of 
some future event, which may or may not happen. Davis v. Davis, 137 Wis. 640, 
119 N.W. 334 (1909). 

“ Amount unfixed, unascertained. Webster’s dictionary. 
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they should be prepared? If there is, it is this, I think: first, know 
your bankruptcy law and know fully your client’s affairs, and, 
secondly, incorporate those affairs into the schedules exactly as di- 
rected by the instructions prepared by the United States Supreme 
Court and printed on the tops or the left margins of the sheets that 
go to make up the schedules. 

The quality of the schedules is counsel’s responsibility. 



























































NOTES AND COMMENTS 


CoRPORATIONS—ACCRUED PREFERRED DIvIDENDS IN WISCONSIN* 
The most important case decided by the Wisconsin Supreme Court 
in the field of corporation law in the last five years is Johnson v. 
Bradley Knitting Co.’ Its importance rests partly on the sweeping 
effect of the decision, wiping out the “preference” of preferred 
stock,” but its greatest importance lies in bringing into bold relief the 
inadequacy of Wisconsin’s corporation statutes. It is also important 
to realize how limited the decision may actually be. 

The decision involves the resolution directly or by inference of 
many previously unsettled questions, but, since the decision was by a 
4-3 vote, and involved what the minority thought to be the reversal 
of a prior Wisconsin decision,* the decision cannot be said to have 
completely settled Wisconsin law.5 As will appear below, there is 





*I am indebted to Dean Lloyd K. Garrison and several associates of Miller, 
Mack & Fairchild for their suggestions. Since the topic is controversial, it should 
be emphasized the opinions are my own. 

*228 Wis. 566, 280 N.W. 688 (1938), 117 A.L.R. 1276 (1938). 

*It is submitted that the statement in the text above is not too strong because 
the real value of preference lies in their ability to endure when the corporation 
is in sad straits. Cf. the minority opinion in the Johnson case at 588, N.W. at 697: 

“The doctrine adopted by the Court in this case renders all preferences of 

preferred stock subject to destruction, and renders such stock subject to be 

placed on absolutely the same basis as common. . .. As well, in principle, 
may cancellation of preferred stock be authorized as destruction of the rights 
and privileges inherent in it by the terms of the certificates representing it.” 

*This is not a novel criticism. See, e.g., Shiels, Why Do Wisconsin Concerns 
Incorporate in Other States, (1936) 11 Wis. L. Rev. 457, Levin, Blind Spots in the 
Present Wisconsin General Corporation Statutes, [1939] Wis. L. Rev. 173, The 
1938 State Bar Convention, Redraft of Wisconsin Corporation Laws, (1938) 11 
Butt. or State Bar Assn. or Wis. 133. 

*The minority opinion at p. 583 (N.W. at 695) by Fowler, J., takes the posi- 
tion that the Johnson case overrules Koeppler v. Crocker Chair Co., 200 Wis. 476, 
228 N.W. 130 (1930). 

5It is true that in Milwaukee Sanitarium v. Lynch, 238 Wis. 628, 300 N.W. 
760 (1941), the Wisconsin Court definitely confirms its position in the Johnson 
case by stating at 636 (N.W. at 764): 

“However, the question under consideration (amending charters relative to 
preemptive rights) is no longer an open question in Wisconsin. The right of 
the stockholders in good faith to so amend its articles is definitely settled by 
the holding of this court in Johnson v. Bradley. Knitting Co., supra. It is 
there held that a corporation may amend its articles in any respect which 
might have been originally provided in its articles, subject, of course, to the 
required statutory vote.” 

However, whatever the opinion may be as to the soundness of the Johnson 
case position, it is submitted that neither that case nor the Milwaukee Sanitarium 
case has foreclosed the question of the New Jersey equitable limitation suggested 
below. That issue has not been passed upon, at least not expressly, and as will be 
made clear below, it can be seen from the briefs that that problem was not argued 
before the court. 
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also an unfilled gap in the logic of the court leading to the judgment 
rendered. 

Underlying the theoretical legal problem is a dispute as to policy 
and practical considerations. One group fears that “strike” suits by 
minority stockholders will penalize the corporation by forcing it into 
bankruptcy if altering of preferences by majority or two-thirds vote 
is denied. The other group fears the union of large stockholders who 
seek to wipe out the minority by manipulation. Both groups have 
valid points. The question is whether one rule can meet both objec- 
tions. It is submitted that the opinion of the majority is correct as 
far as it goes.® 

The facts of the case can be briefly presented. One of two dis- 
senting first preferred shareholders of a Wisconsin corporation, own- 
ing but a small fraction of the first preferred stock, brought suit to 
restrain the execution of a plan of “recapitalization” adopted by more 
than a three-fourths vote of first and second preferred and common 
stock voting separately. The plan provided for the reduction in the 
future of the first preferred dividend rate, reduction of the ratio of 
net quick assets to outstanding first preferred, reduction in sinking 
fund requirements for first preferred, discharge of accrued first pre- 
ferred dividends of $35 a share by voluntary acceptance of a con- 
vertible dividend warrant of face value $20, and increase of common 
stock from 20,000 to 50,000 shares without preemptive rights. The 
court upheld all the amendments adopted in the plan. The present 








It may well be that the Milwaukee Sanitarium case gives the right answer to 
the preemptive rights’ question but as has been pointed out in quotations cited by 
the court in that case, the preemptive rights’ issue involves different considerations. 
The facts in the Milwaukee Sanitarium case are “hard” and the sympathy of the 
court may have led to enlarged language, (e.g., “may amend its articles in any 
respect”). Emphasis supplied. 

*Not the least doubtful point in the opinion is whether the court means to 
make a distinction between the use of a voluntary plan to wipe out accruals 
(allowing such stockholders as so desire to “voluntarily” accept a new plan, as 
was the fact in the Johnson case) and the use of the compulsory plan (i.e., can- 
cellation, as was the fact in the Keller case, infra, n. 8). It is submitted that the 
Wisconsin opinion nowhere points out that there is any significance to this dis- 
tinction. In fact, at 228 Wis. 566, 583, 280 N.W. 688, 695, the court at least 
implies that it considers such a distinction unimportant. “It is true that the 
acceptance of such dividend warrants was optional. Nevertheless, the dividends 
had accrued. . . .” The unrealism of the distinction between “voluntary” and 
“compulsory” plans has been recognized elsewhere. Patterson v. Durham Hosiery 
Mills, 214 N.C. 806, 200 S.E. 906 (1939). Cf. the comment in Note (1941) 54 
Harv. L. Rev. 488 at 491: “Since the power to issue prior preferred is generally 
granted by statute, the courts can prohibit such (voluntary) arrangements only 
through a realistic recognition of their compulsory nature.” However, it is true 
that the distinction above is recognized, in part at least, by Delaware. Morris v. 
American Public Utilities Co., 14 Del. Ch. 136, 122 Atl. 696 (Ch., 1923). Which- 
ever way this point is resolved, the New Jersey rule referred to below still applies. 
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consideration is devoted only to the accrued preferred dividend ques- 
tion. The other amendments present issues as to which different con- 
siderations are, or may be, considered relevant. 

Despite the wealth of case law and legal discussion pertaining to 
accrued preferred dividends and allied problems,’ the majority Wis- 
consin decision makes no reference to cases decided by other courts 
in treating the vital questions in the analysis of the accrued preferred 
dividend problem.® Analytically, three problems are involved in the 
question of elimination of accrued preferred dividends : 


(1) Constitutional objections, 

(2) Construction of corporation statutes and articles of in- 
corporation, 

(3) Equitable limitations, after constitutional and construc- 
tional limitations have been met. 


The relevance of the Delaware decisions® to the problem of con- 
struction is clear because the statutory language dealt with in the 
Delaware cases!® and the statutory language presented in the Johnson 
case are similar,’ and the Delaware court rejected (as did the mi- 


*The most recent contributions in the field are: Meck, Accrued Dividends on 
Cumulative Preferred Stocks: The Legal Doctrine, (1941) 55 Harv. L. Rev. 71, 
and Dodd, Fair and Equitable Recapitalizations, (1942) 55 Harv. L. Rev. 780, 
giving rather complete case and legal discussion references. By restricting himself 
mainly to Delaware and New Jersey cases, Meck had no occasion to discuss the 
Wisconsin case. 

*It is true that the majority opinion at p. 580 (N.W. at 694) states: 

“Counsel have cited many cases relating to corporate amendments under 

general common-law rules; also cases where the amendments were made under 

statutory provisions. In the latter case, the decisions are based upon statutory 
construction and are not particularly helpful because of the difference in the 
statutory law of the different jurisdictions.” 

The validity of this conclusion will be examined later. 

The briefs of the parties were not very helpful to the Court in focusing the 
vital problem with cases from foreign jurisdictions. The brief for the appellant 
fails to indicate the leading case for the appellant’s position in regard to accrued 
dividends; it probably was not cited because of its damaging effect on the other 
questions involved, Keller v. Wilson & Co., 21 Del. Ch. 391, 190 Atl. 115 (Sup.Ct., 
1936). The brief for the respondent cites the case. Delaware has since, for practi- 
cal purposes, reversed Keller v. Wilson & Co. in Federal United Corp. v. Havender, 
11 Atl. (2d) 331 (Del.Sup.Ct.,1940), which permits a corporation to wipe out 
accrued preferred dividends under the merger statute, although denying a cor- 
poration the power to do so under the amendment of articles section (Del.Corp. 
Law. 26). The Havender case (1940) was decided after the Johnson case (1938). 

* Infra, n.11. 

* Cf. Meck, Accrued Dividends on Cumulative Preferred Stocks: The Legal 
Doctrine, (1941) 55 Harv. L. Rev. 71 at 81-95. 

"The 1901 Delaware statute authorized a corporation to amend its charter 
so as to change its corporate powers and purposes, its corporate name, and to 
increase or decrease its authorized capital stock, Del. Laws, 1901, c.167, par.26. 
In 1909 a clause was added allowing “any other change or alteration,” Del. Laws, 
1909, c.155, par.1. In 1917 another change provided for a class vote by the pre- 
ferred stock with regard to any amendment altering or changing its preferences, 
Del. Laws, 1917, ¢.113, par.12. In Morris v. American Public Utilities Co., 14 Del. 
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nority Wisconsin opinion) the notion that changes in accrued divi- 
dends could be made under a general clause authorizing amendments. 
But aside from the question of construction which the Wisconsin 
court correctly considers to be the main problem, another issue (as 
the Delaware cases show) is only vaguely dealt with by either the 





Ch.136, 122 Atl. 696 (Ch.,1923), the Chancellor upheld an amendment providing 
for an issue of prior preferred stock, but denied cancellation of accrued preferred 
dividends. The Chancellor admits that the statutory language clearly permits a 
change of preferences (and hence upholds the issue of prior preferred), but denies 
that the clause validates cancelling accruals which are referred to as “vested 
rights” and not “preferences” within the meaning of the statutory language. The 
Chancellor denied that the general language of par.26 (any amendment may con- 
tain “such provisions as it would be lawful and proper to insert in an original 
certificate of incorporation”) was adequate on the authority of several cases. After 
the Morris case, par.26 was again changed in 1927 to allow amendments “changing 
the number, par value, designation, preferences, or relative, participating, optional 
or other special rights of the shares, or the qualifications, limitations or restrictions 
of such rights,” Del. Laws, 1927, c.85, par.10. This language was relied on in 
Keller v. Wilson & Co. by the corporation, but the court said that, even if the 
language were broad enough to allow cancellation of accrued preferred dividends, 
such dividends could not constitutionally be eliminated by amendment in the case 
of a corporation formed before the passage of the law. But the Delaware court 
said that the statutory language was not broad enough, and this point was con- 
firmed in Consolidated Film Industries, Inc. v. Johnson, 197 Atl. 489 (Del.Sup.Ct., 
1937). It is true that if before the corporation is formed the statute provides that 
accruals may be cancelled, then such a statute can operate on accruals. This is the 
real basis of the decision in Federal United Corp. v. Havender, 11 Atl.(2d) 331 
(Del.Sup.Ct., 1940), allowing the wiping out of accruals in a merger. But where 
the statute is passed after the formation of the corporation it is inoperative as to 
accruals even though it purports to be retroactive. Such is the rule of Keller v. 
Wilson and succeeding cases. 

In Johnson v. Bradley Knitting Co., the Wisconsin statute involved read 
($180.07 (1) ) that a corporation could “amend its articles so as to modify or 
enlarge its business or purposes, change its name or location, increase or diminish 
its capital stock, change its officers or directors, or provide anything which might 
have been originally provided in such articles.” The similarity in language of the 
general catch-all clause as well as the general clause itself with that of Delaware 
(in italics above) is so striking that the Wisconsin court seems unwarranted in 
saying, of the cases from other states, that (228 Wis. 566, 580, 280 N.W. 688, 694) 
“the decisions are based upon statutory construction and are not particularly 
helpful because of the difference in the statutory law of the different jurisdictions.” 
This criticism is strengthened by another consideration, namely, that the general 
clause in the Delaware law was not preceded by a specific enumeration of per- 
functory changes as was the clause in the Wisconsin law. The majority opinion 
in the Wisconsin case is not troubled by two rules of construction that militate 
against its conclusion: the rule of ejusdem generis and the rule that statutes in 
derogation of the common law are to be strictly construed (the latter being 
avoided by the argument that there is no ambiguous language in the statute). 

It is difficult to see how Wis. Star. (1941) §182.13 (3), providing that “no 
change in relation to such preferred stock shall be made, except by amendment to 
the articles adopted by a vote of three-fourths of the preferred and three-fourths 
of the common,” offers any help in defining what changes are permissible. 

In any event, the cases applying general language authorizing amendments to 
wipe out accruals are heavily weighted against the Johnson case: 


Delaware: Morris v. American Public Utilities Co., 14 Del. Ch. 136, 122 
Atl. 696 (Ch., 1923), and succeeding cases. 
Georgia: See McKenzie v. Guaranteed Bond & Mtg. Co., 168 Ga. 145, 


147 S.E. 102 (1929). 
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majority Or minority opinions because they do not point out the 
irrelevancy of that question. That issue is one of reserved power: 
whether the corporation can constitutionally be given the power to 
wipe out accruals. The only discussion of this issue by the majority 
occurs when it attempts to distinguish Koeppler v. Crocker Chair 
Ca* 

Section 1 of Article XI of the Wisconsin Constitution gives the 
legislature reserved power over corporation charters. Does this sec- 
tion reserve to the Legislature the power to authorize wiping out 
accruals? By inference the majority says “yes”. But the reserved 
power question, while it is a constitutional issue, is not appropriate in 
the Johnson case, because the corporation was formed long after the 
statute had been enacted.1* 





Michigan: Sutton v. Globe Knitting Works, 276 Mich. 200, 267 N.W. 815 
(1936). 

New Jersey: Lonsdale Securities Corp. v. International Mercantile Marine 
Co., 101 N.J.Eq. 554, 139 Atl. 50 (Ch., 1927). 

New York: Davison v. Parke, Austin & Lipscomb, Inc., 285 N.Y. 500, 35 


N.E.(2d) 618 (1941). 

North Carolina: Patterson v. Henrietta Mills, 216 N.C. 728, 6 S.E.(2d) 531 
(1940). 

Ohio: Harbine v. Dayton Malleable Iron Co., 61 Ohio App. 1, 22 N.E. 
(2d) 281 (1939). Cf. Vulcan Corp. v. Westheimer & Co., 27 
Ohio Law Abstract 694 (Ohio App., 1938), app. dismissed, 135 
Ohio St. 136 (1939). 

Only a Maryland Federal court interpreting the Maryland statute agrees with 
Wisconsin: McQuillen v. National Cash Register Co., 27 F.Supp. 639 (D.Md., 
1939), aff'd, 112 F.(2d) 877 (C.C.A. 4th, 1940). The note in 117 A.L.R. 1276 
(1938) is written around the Johnson case and shows the isolated position of the 
Wisconsin Court. 

* 200 Wis. 476, 228 N.W. 130 (1930), holding that the maturity date of pre- 
ferred stock cannot be altered by amendment. Cf. State ex rel. Cleary v. Hopkins 
Street B. & L. Assn., 217 Wis. 179, 257 N.W. 684 (1935). 

* Strictly, the question of reserved power is not involved in the Johnson case. 
The general clause of the Wisconsin statutes referred to above in n.11 (may amend 
its articles “to provide anything which might have been originally provided in 
such articles,”) first was enacted in its present form in sec. 1774 of Revised Stat- 
utes of Wisconsin, 1878. The clause was added by the Revisors: “sec. 1774. com- 
bines part of sec.19, sec.21, ch.144, 1872, sec.4, ch.146, 1873, sec.6, ch.113, 1874 
and ch.307, 1874, providing for amendment of the articles as the mode by which 
the permitted changes shall be made and in such cases, giving a wide latitude, but 
requiring a two-thirds vote in property corporations, unless the corporators shall 
have chosen to provide a higher security.” Report and Explanatory Notes of the 
Revisors of the Statutes, 1878, p.140. (Italics supplied.) Note the introductory 
statement (p.iii) of the Final Report: “The mandate of the statute enjoined that 
they (the Revisors) should not only ‘collect’, but that they should ‘revise’, the 
general laws; that is, ‘review, alter and amend’ them.” 

Hence, the question of reserved power arises only (assuming the majority’s 
construction) in the case of a corporation incorporated before 1878 in Wisconsin. 
In the Johnson case, the corporation was incorporated in 1903, see Johnson v. 
Bradley Knitting Co., 228 Wis. 566, 567, 280 N.W. 688 (1938). Hence such cases 
as Kreicker v. Naylor Pipe Co., 374 Ill. 364, 29 N.E. (2d) 502 (1940), dealing 
with the constitutional issue are irrelevant to the constructional question. 

There is no case law in Wisconsin on the reserved power question. Other 
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To return to the Koeppler case, is there any difference for either 
constitutional or constructional purposes between changing the ma- 
turity date of preferred stock (the Koeppler case) and wiping out 
accrued preferred dividends (the Johnson case) ?!* The majority 
opinion says “yes,” but gives no satisfactory analysis. It speaks" 
of the maturity date as a “special” contract. On analysis, the real 
reason for the majority’s distinction between the two cases is that the 
maturity date creates “an apparently hybrid form of security having 
some of the attributes of preferred stock and also some indications 
of a debtor-creditor relationship.”!* By inference such a hybrid can 
only be altered in bankruptcy or reorganization proceedings. But the 
same argument is true of accruals of preferred dividends. The cumu- 
lative feature of preferred stock in addition to its “preferred” char- 
acter is intended to produce just such a hybrid! 

The minority maintains as its principal ground (and correctly in 
view of the case authority) that the language of the statute is fiot 
broad enough to support the amendment. It goes further and (cor- 
rectly) regards the majority opinio.. as necessarily overruling Koep- 
pler v. Crocker Chair Co. It does not, however, deal with the reserved 
power problem. 

The Wisconsin Court gives no consideration to the New Jersey 
principle that, while accrued preferred dividends may be wiped out, 
they cannot be wiped out to the extent that earned surplus exists. 
This theory’? places an equitable limitation on the exercise of the 





states have had a fuller development of this problem in their case law. Cf., ¢.g., 
Curran, Minority Stockholders and the Amendment of Corporate Charters, (1934) 
32 Micu. L. Rev. 743, 747. 

On reserved power and accruals, cf. the Delaware Court’s statement: “When 
the nature and character of the right of a holder of cumulative preferred stock to 
unpaid dividends, which have accrued thereon through the passage of time, is 
examined, in a case where that right accorded protection when the corporation was 
formed and the stock was issued, a just public policy which seeks the equal and 
impartial protection of the interests of all, demands that the right be regarded 
as a vested right of property secured against destruction. by the Federal and State 
Constitutions.” Keller v. Wilson & Co., 21 Del. Ch. 391, 412, 190 Atl. 115, 125 
(Sup.Ct., 1936). 

* Under the Delaware view, it would be easier (!) to change a maturity date 
lying in the future than to change a vested right in accruals. ; 
opinion says “yes”, but gives no satisfactory analysis. It speaks’ 


* 228 Wis. 566, 579, 280 N.W. 688, 693 (1938). 

* Id. at 579, N.W. at 693. 

The New Jersey law is carefully set out by Metz, Accrued Dividends on 
Cumulative Preferred Stocks: The Legal Doctrine, (1941) 55 Harv. L. Rev. 71 at 
95-112. The New Jersey view points the way to Professor Dodd’s argument for 
carrying the test of Case v. Los Angeles Lumber Products Co., 308 U.S. 106, 60 
Sup.Ct. 1, 84 L.ed. 110 (1939) and Consolidated Rock Products Co. v. DuBois, 
312 US. 510, 61 Sup.Ct. 675, 85 L.ed. 982 (1941), and other cases under Section 
77B of the Bankruptcy Act and its successor, Chapter X of the Chandler Act, 
over into the field of “recapitalization” of a solvent corporation Cf. Dodd: Fair 
and Equitable Recapitalization, (1942) 55 Harv. L. Rev. 780 at 791-818. 
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corporate power to wipe out accruals. In the Johnson case, the printed 
case is very unsatisfactory in the disclosure of capital and surplus 
accounts, but it seems that earned surplus did exist, and the case was 
one where the New Jersey rule could have been applied.!* 

As a matter of policy, the decision in the Johnson case is sound. 
When a corporation is in that financial position where it can meet 
creditors’ claims but has fallen behind in its “obligations” to pre- 
ferred stockholders, it should be able to effect a financial rejuvena- 
tion without going through reorganization under the Bankruptcy Act. 
Doubts raised by rules of construction should yield to such a strong 
policy. But at least one safeguard should be provided to avoid 
manipulation. The New Jersey rule just discussed provides such a 
safeguard: to the extent that earned surplus exists, a corporation 
should not be able to wipe out accrued preferred dividends. The only 
objection that can be raised to the New Jersey rule is that the’ cor- 
poration may not be in a cash position to pay out the earned surplus. 
But if time will not cure such a cash position (after allowances for 
working capital, expansion, etc.), then balance sheet values must be 
in error and no earned surplus exists.?® 

The majority opinion, however, leaves a gap in logic at the end 
of the opinion. Judgment is entered for the payment in cash of $20 
per $35 of accrued preferred dividends in the case of those stock- 
holders who were unwilling to accept the convertible dividend war- 
rant. While there is some doubt in determining from the printed case 
and briefs what the nature of the “convertible dividend warrant” was, 
it appears to have been a note of maturity date 1946, with an option 
until 1946 to convert at a specified rate into common stock.” No 





* The difficulty is that in the Johnson case the common was no par. But the 
New Jersey rule would probably then take the initial issue price as par for the 
present rule in determining surplus, or perhaps assigned book value might be the 
figure, all depending on what type of no par stock statute the particular state had. 
In the Printed Case of the Johnson case, it is stated (p.86) that as of April, 1936 
surplus was $367,770.27. This is evidently a loose usage, however, because the 
balance sheet at the end of the Printed Case shows: Common Stock and Surplus 
at $368,287.45. However, there probably was some earned surplus because net 
profits are shown as follows: for 1934, $64,893.40; for 1935, $195,614.61 (Printed 
Case, p.8) and for 1936, Jan. 1 to May 1, $55,110.03 (Printed Case, p.86). 

* The issuance of a stock dividend would be a compromise, preserving some 
of the rights of the preferred stockholders but withholding cash. The theoretical 
legal objection to a stock dividend is the same as to the outright elimination of 
accrued dividends. However, as a practical matter, the legislature might provide 
for this compromise. 

*” Nowhere in the Printed Case, Briefs or Opinions is the “convertible dividend 
warrant” set out, but the content is ascertainable from the letter of transmittal 
providing as one of the elements of the plan: “(1) Pay all First Preferred stock- 
holders $20.00 per share in convertible dividend warrants, non-interest-bearing 
maturing in 1946. These warrants are, in effect, notes, ranking below the outside 
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authority for the action of the court in accelerating the date of this 
payment from 1946 to 1938 is cited. The general rule as to the date 
of dividend payment is quite clear and to the contrary: the authority 
for fixing and the decision as to the time, place and medium of divi- 
dend payment rests in the discretion of the board of directors”! unless 
the statutes or charter otherwise provide, and a court cannot substi- 
tute its judgment as to the time of payment for that of the board of 
directors. If the court has based its “acceleration” of the dividend 
date judgment in the Johnson case** on the peculiar relationship of 
this dividend to the discharge of accrued dividends, it failed to indi- 
cate by what logic the two data are connected so as to form an excep- 
tion to the general rule. 

It seems reasonable to urge that if the court is unwilling to make 
the step, the legislature should enact the equitable New Jersey rule 
referred to above, or the New York provision*® that dissenters are 
entitled to the fair value of their shares in cash if they do not desire 
to continue with the corporation in its amended form. 


Erwin Esser NEMMERS* 


EvipENCE—ATTORNEY—CLIENT PriviLEGE—COMMUNICATIONS 
By AcEent OF Tue Cuiient To Tue AtrorNney—The attorney-client 
privilege’ protects only confidential communications.2, The commu- 
nication, therefore, will not be privileged if made in the presence of a 
third party,® nor as between joint clients of one attorney where either 
client communicates to the attorney.* In the latter event, either client 





obligations of the Company, but above the junior stock. This payment to be 
accepted in full settlement of all back dividends up to and including December 
1, 1936. These warrants are convertible, if desired, into Common Stock at the rate 
of one and one-quarter shares for each $20.00 warrant.” (Printed Case, p.7). To 
the same effect is the resolution of the stockholders’ meeting. (Printed Case, p.53). 

11 FLeTcHER, CYCLOPEDIA OF THE Law oF Corporations (Rev. ed. 1932) 
§5355 and cases there cited. 

* The judgment reads: “Although this action is one in equity, it is our con- 
clusion that plaintiff should be granted a money judgment... .” 228 Wis. 566, 
583, 280 N.W. 688, 695 (1938). 

*™ N.Y. Stk. Corp. Law, §38(9). 

[* Attorney, Milwaukee, Wisconsin 

* Wis. Strat. (1941) §325.22. 

78 Wicmore, Evipence (3rd ed. 1940) §2317. 

* Johnson v. Andreassen, 227 Wis. 415, 278 N.W. 877 (1938); Herman v. 
Schlesinger, 114 Wis. 382, 90 N.W. 460 (1902) ; Koeber v. Somers, 108 Wis. 497, 
84 N.W. 991 (1901). Cf. Lehan v. Chicago & N.W. Ry., 169 Wis. 327, 172 N.W. 
787 (1919). 

“Hoffman v. Labutzke, 233 Wis. 365, 289 N.W. 652 (1940); State v. Rogers, 
226 Wis. 39, 275 N.W. 910 (1937); Allen v. Ross, 199 Wis. 162, 225 N.W. 831 
(1929). 
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can waive the privilege for use of the communication against the 
other, but quite probably not for use for or against a third party.5 

In some situations, however, an agent or employee of the client 
or the attorney will not be considered such a third party as will 
destroy the confidential character of the communication. Thus if the 
client directs his employee or agent to communicate to the attorney, 
or if the communication is made through the attorney’s agent, the 
communication falls within the attorney-client privilege.* Quite pos- 
sibly, the privilege will exist only where communication through an 
agent is reasonably necessary.’ Professor Wigmore® has drawn a 
distinction between documents existing before their communication 
to an attorney, and those which came into existence as a communica- 
tion to an attorney, being communications themselves. He states the 
rule that the latter are privileged while the former are not. This dis- 
tinction has not always been followed, however, and documents pre- 
pared by the employee with an eye to the possibility of litigation have 
been held privileged in some instances.® 

The position of the Wisconsin Court in regard to the extension of 
the attorney-client privilege to communications through an agent is 
not clear. It should be observed that if the communications of the 
agent or employee are to be privileged, such must be based upon the 
attorney-client privilege itself, and cannot proceed from a general 
principal and agent privilege, for no such privilege as the latter 





*8 WicmorE, Evmence (3rd ed. 1940) §2312: “. . . the communications are 
clearly privileged from disclosure at the instance of a third — Yet they are 
not privileged in a controversy between the two original pa eg 

*8 Wiomore, Evipence (3rd ed. 1940) §2317: “On the « co hand, the client’s 
freedom of communication requires a liberty of employing other means than his 
own personal action. The privilege of confidence would be a vain one unless its 
exercise could thus be delegated. A communication, then, by any form of agency 
employed or set in motion by the client is within the privilege. 

“This, of course, includes communications through an interpreter, and also 
communications through a messenger, as well as communications originating with 
the client’s agent and made to the attorney. It follows, too, that the communica- 
tions of the attorney’s agent to the attorney are within the privilege, because the 
attorney’s agent is also the client’s sub-agent and is acting as such for the client.” 

28 R.C.L. 571. See Schmitt v. Emery, 211 Minn. 547, 2 N.W. (2d) 413 
(1942). A similar problem arises under confidential marital communications, 
Wolfle v. United States, 291 U.S. 7, 54 Sup. Ct. 279 (1934); and under the 
physician-patient relationship, Prudential Insurance Co. v. Kozlowski, 226 Wis. 
641, 276 N.W. 300 (1938), Borosich v. Met. Life Ins. Co., 191 Wis. 239, 210 N.W. 
829 (1926), Note 68 A.L.R. 176 (1930). 

*§ WicmoreE, Evmence (3rd ed. 1940) §2318. 

> Comment (1940) 88 U. or Pa. L. Rev. 467. In Schmitt v. Emery, 211 Minn. 
547, 2 N.W. (2d) 413 (1942), the Minnesota court recognized the distinction, 
stating that documents of prior existence were business records without privilege. 
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exists.° In Bell v. Milwaukee E. R. & L. Co.,1' a report made bya 
conductor of defendant’s street car, in regard to the accident in which 
the plaintiff was injured was held incompetent, and defendant was 
not required to produce it. This holding, however, was not based 
on a concept of privilege,’* but rather upon the hearsay rule.!* Re. 
ports from an agent to his principal are not “admissions” of the 
agent.’* It is this aspect of the hearsay rule that the court seems to 
have had in mind in the Bell case and others involving a similar prob- 
lem.’© The same concept has been applied to statements made by the 
employee outside of his employment to others than his principal.’ 

The question of privilege can thus be avoided in many instances 
by adherence to the hearsay rule. However, where statements would 
fall within an exception to the rule, such as that for entries made in 
the regular course of business,17 or where the evidence would other- 
wise be competent for purposes of impeachment by prior inconsistent 
statement, a privilege is necessary to prevent its use. In Lehan »v, 
Chicago & N.W. R.R.,’® the court held it error to allow plaintiff to 





* However, an agent or other fiduciary may have a moral, and, for some 
purposes, a legal duty not to violate the confidences of his principal. 
“169 Wis. 408, 172 N.W. 791 (1919). 


* Wigmore commented on this holding to the effect that the Wisconsin Court 
did not appreciate the principles involved. 8 WicMorE, Eviwence (3rd ed. 1940) 
§2319, n. 6, p. 624. 

* The court said (p. 414): “Such reports of accidents are furnished by the 
agent for the purpose of giving the principal information relative thereto. They 
are often, as in this case, based in part or largely upon what others tell the maker 
of the report has happened.” 

™“ RESTATEMENT, AGENCY (1933) §287. 


* See also in this regard Zurich General Accident & Liability Ins. Co. v. 
Industrial Commission, 193 Wis. 32, 213 N.W. 630 (1927). The Zurich case furth- 
er indicated a distinction between an employee and an officer of a corporation, 
reports of the latter being admissible as an act of the corporation itself. Such 
officer, however, must be acting within the scope of his official capacity when he 
makes such statements or reports and they should be a part of the res gestae. 
Zentner v. Oshkosh Gas Light Co., 126 Wis. 196, 105 N.W. 911 (1905); Garske v. 
Ridgeville, 123 Wis. 503, 102 N.W. 22 (1905) (applying the principle to a public 
officer’s power to bind a municipal corporation). 

** Hamilton v. Reinemann, 233 Wis. 572, 290 N.W. 194 (1940); Estate of 
Leedom, 218 Wis. 534, 261 N.W. 683 (1935); Kamp v. Coxe Bros. & Co., 122 
Wis. 206, 99 N.W. 366 (1904). Cf. Lehan v. Chicago & N.W. Ry., 169 Wis. 327, 
172 N.W. 787 (1919). And see Estate of Briese, 238 Wis. 6, 300 N.W. 235 (1941) 
Attorney not examinable adversely under Wis. Stat. (1941) §326.12 as an “agent” 
of the client, since his knowledge is but hearsay. But there might be important 
knowledge of the attorney that would be useful and competent. Might not the 
real basis of the decision be a privilege for knowledge obtained for service to the 
client? If so would witnesses’ statements be included? 


28 U.S.C. (1940) $695; Wis. Star. (1941) §327.25. 
“169 Wis. 327, 172 N.W. 787 (1919). 
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question defendant’s witnesses’® regarding statements and documents 
given by them before the trial to the defendant’s claim agent, on the 
grounds that they were neither part of the res gestae or matters in 
issue, nor in the nature of declarations that could bind the defendant. 
For these reasons, the court declared, it was unnecessary to pass on 
the question of privilege. In a subsequent case,?° the court, in declar- 
ing that a report made by the defendant to his insurer was improperly 
exhibited to defendant called as witness,24 commented that under the 
Lehan case doctrine nothing had happened in the course of the trial 
to make the report admissible. The implication seems to be that had 
the report been in the nature of impeaching evidence”? it might have 
been admissible. If this is what the court had in mind, it would nega- 
tive the existence of a privilege. In the Lehan case, however, the 
testimony which plaintiff’s counsel attempted to elicit was intended 
to negative the defendant’s claim, based on the testimony of those 
same witnesses of the defendant, that the plaintiff had been ejected 
with reasonable care from the defendant’s train while drunk and dis- 
orderly. It would seem that despite the court’s feeling that the ques- 
tion of privilege was not involved, it was, in reality, excluding im- 
peaching evidence and in effect allowing a privilege.** In an earlier 
case, Horlick’s Malted Milk Co. v. A. Spiegel Co.,*4 the court, after 
holding that reports given to the plaintiff by his agent were relevant 
under the circumstances*® and obtainable by the defendant in a pre- 





*Some of these witnesses were not employees of defendant. The court de- 
clared that the defendant had a right to interview persons familiar with the facts, 
and such statements obtained concerning an occurrence which may result in a 
lawsuit are not proper or iegitimate evidence for the other party in regard to the 
facts recited. 

* Kellner v. Christensen, 169 Wis. 390, 172 N.W. 796 (1919). 

"A verdict for the plaintiff was affirmed, however. The court held that it 
would be prejudicial error to allow plaintiff to attempt to show that an insurance 
company was involved, but since the defendant had revealed that fact in answer 
to a question which had not required the disclosure (“Did you make any written 
report of the accident?”), he had prejudiced himself on his own responsibility. 

™ See Note 22 supra. Apparently, the report was not intended as impeaching 
evidence. 

* Wigmore commented that the court’s opinion in the Lehan case did not 
seem to distinguish the principals involved. 8 WicMorE, Eviwence (3rd ed., 1940) 
$2319, n. 6, p. 624. It would seem that Wigmore felt that the court had really 
held the matter privileged, but did not pass on the question. 

*155 Wis. 201, 212, 144 N.W. 272, 276 (1913). 

*In an action for unfair competition, plaintiff's agent had bought and 
analyzed some of defendant’s product, and delivered a report thereon to the plain- 
tiff. The court recognized that admissions of agents do not always bind the prin- 
cipal, but held that such principle was not here applicable where the complaint 
was made, verified, and action begun on the strength of the reports, the principal 
questions being: were such reports made, what were they, and did they form a 
basis for the action. 
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trial adverse examination, affirmed the trial court’s direction that the 
plaintiff's vice president need not “answer to any of said interroga- 
tories, testify as to any conversations or reports of plaintiff’s attor- 
neys, or conversations or reports by plaintiff's attorneys with or to 
plaintiff’s officers and agents.”’2¢ 

From the foregoing cases, it would seem that while the Wisconsin 
Court is disposed to exclude an employee’s or agent’s testimony by 
the hearsay rule whenever possible, it will quite probably be willing, 
when the occasion demands, to extend the attorney-client privilege to 
communications made through an agent or employee. The doctrine, 
however, has not been clearly formulated in Wisconsin, and muck 
reliance will doubtless have to be placed on the decisions of those 
jurisdictions where it has clear recognition." 

In accident cases where an insurer is involved the problem will 
be complicated only to the extent that the attorney has joint clients. 
In such cases, the usual rule applicable to the joint client relationship 
will apply.”* 

Where the privilege is recognized, some question may arise as to 
the right to demand production of documents prepared by an agent 
when such documents have been used to refresh the recollection of 
the agent called as a witness. From the court’s decision in Gilbertson 
v. State,*® it would seem that where the document is of a privileged 
character,*® its production cannot be compelled. However, a dictum 





* Wigmore commented that the exception drawn in the Horlick’s case is prob- 
ably both too broad and too narrow. 8 WicMorRE, EvipeNce (3rd ed. 1940) §2319, 
n. 6, p. 624. 

* Ohio apparently has gone a long way in giving shape to the privilege. For 
a discussion of authorities see 8 WicmMorE, Evipence (3rd ed. 1940) §2319, n. 6; 
(1940) 88 U. or Pa. L. Rev. 467; Schmitt v. Emery, 211 Minn. 547, 2 N.W. (2d) 
413 (1942). 

*In Hoffman v. Labutzke, 233 Wis. 365, 289 N.W. 652 (1940) the defendant- 
insured stated after the trial, and in the presence of the Insurance company’s 
agent, to the attorney that he had made false statements. Held error to exclude 
attorney’s testimony as to defendant’s admission on the insurer’s motion for a 
new trial, since defendant and insurance company were the joint-clients of the 
attorney and no privilege therefore existed. In Cespuglio v. Cespuglio, 238 Wis. 
603, 300 N.W. 780 (1941) where defendant’s insurer withdrew from the defense 
and filed an amended answer claiming that defendant had delivered false state- 
ments to it and violated the terms of his policy. Held plaintiff allowed under 
Wis. Stat. (1941) §269.57 to inspect the statements referred to in the insurer’s 
amended answer. It should be noted that by pleading the document and making 
it one upon which its defense depended, the insurer really waived the privilege. 
The document thereof was constitutive rather than evidentiary. 

* 205 Wis. 168, 236 N.W. 539 (1931). 

» Notes of the state fire marshall were taken of investigations. Such were 
considered privileged since taken to discover the origin of fires and to apprehend 
those guilty of’arson. While recognizing that only the fire marshall himself could 
waive the privilege, and that the witness, a deputy fire marshall, had no such 
authority, the court stated that the mere use of the notes to refresh recollection 








i 


in! ae i en 








May] NOTES AND COMMENTS 429 


in the Gilbertson*' case stated that the opposing party could insist 
that the witness should not be allowed to refresh his memory from 
the notes unless the privilege be waived so that the memorandum, or 
such portion of it as was used for purpose of the direct examination, 
be made available for cross examination. This approach is probably 
correct, at least where the memorandum is presented to the witness 
at the trial.®? 

If disclosure is sought before trial, as by adverse examination in 
Wisconsin,* no particular difficulty should be encountered.34 While 
the powers of a court commissioner have been exercised differently 
in the various localities throughout Wisconsin,** testimony so taken 








was not of itself a waiver of privilege. The court further stated that since the 
notes contained material other than that involved in the direct examination, the 
oral testimony did not so disclose the contents of the notes as to destroy the 
privilege, but admitted that a different question might have been presented had 
the demand and order been sufficiently limited to protect the balance of the notes 
from disclosure. 

* 205 Wis. 168, 174, 236 N.W. 539, 541 (1931). 

™3 Jones, THe Law or Evipence mn Civ Cases (4th ed. 1938) §876; 
3 Wicmore, Evmwence (3rd ed. 1940) $762. But see United States v. Socony- 
Vacuum Oil Co., 310 U.S. 150, 60 Sup.Ct. 811, 84 L.ed. 1129, (1940) (the neces- 
sity of showing a transcript of grand jury testimony, which was used to refresh 
a witness’ memory, to opposing counsel was held properly to be a matter of 
judicial discretion). 

Possibly, where a memorandum used to refresh recollection is referred to 
before trial and is not presented to the witness at the trial, the admissibility of 
the testimony based thereon is one of judicial discretion. Loose v. State, 120 Wis. 
115, 122, 95 N.W. 526, 528 (1903). (In regard to an unprivileged memorandum 
the court said: “The mere fact that the memorandum is not produced in court at 
the time the witness’ testimony is given may go to the credibility of such testi- 
mony, but does not go to the competency thereof, or justify the court in rejecting 
it unless the witness unreasonably refuses to comply with the order of the court 
to produce the memorandum.”); Goldman v. United States, 316 U.S. 114, 62 
Sup. Ct. 993, 86 L.ed. 1312 (1942) (notes to which federal agents referred to 
refresh their recollection in a preliminary hearing to a criminal proceeding). The 
language used strongly suggests that the court considered the notes privileged 
“as part of the government’s files.” There may be a privilege for data prepared 
for trial, trial briefs, etc., distinct from that for state secrets or confidential 
attorney-client communications. State v. Rhoads, 81 Ohio St. 397, 91 N.E. 186 
(1910). 

* Wrs. Stat. (1941) §326.12(1). See Estate of Briese, Note 16 supra. 

Rule 26 of the Feperat Ruies or Crvi Procepure for 1938 provides that the 
examination may cover “any matter not privileged which is relevant to the sub- 
ject matter involved in the pending action. . . .” 

“For complications that may arise from peculiarities in the rules of discov- 
ery, independent of matter of privilege, see 8 W1cMorE, EvipENce (3rd ed. 1940) 
§§2318b and 2319. For a general discussion of discovery, see 6 WicmMorE, Evi- 
DENCE (3rd ed. 1940) §§1845 et seq. 

35 RAGLAND, Discovery BEFORE TRIAL (ist ed. 1932) 104-107. Mr. Ragland 
has pointed out that in Milwaukee the commissioner is empowered to decide on 
all objections which arise during adverse examination, while in Madison he is 
empowered to pass only upon objections bearing on relevancy. In other outlying 
cities and towns the commissioner has no power to decide on any objections, but 
can only note them on the record. Mr. Ragland attributes these variances to the 
practicalities of the situation in each locality, such as the training of the com- 
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is not evidence. If the court commissioner be empowered in the 
particular locality to pass only upon matters of relevancy, and other- 
wise privileged testimony be thereby obtained, a deposition of such 
testimony offered in evidence is, by statute,°* open to the usual 
objections as to both the witness and the testimony. It further seems 
probable that the State Supreme Court would hold, under the present 
statute, that the court commissioner has the power to pass upon any 
questions of admissibility.**7 A question might arise where evidence 
would be competent only for purposes of impeachment and no testi- 
mony to impeach has yet come into existence. Possibly, on adverse 
examination the parties should be allowed to ask for the existence of 
statements or documents that could later be used for impeachment if 
_needed.** 


Tuomas K. WysEMAN 


EvIpENCE—LIE-DETECTOR (POLYGRAPH )—ADMISSIBILITY OF RE- 
SULTS AND FINDINGS—VALIDITY OF CONFESSION OBTAINED AFTER 
TEsT. 

The Wisconsin court considered questions involving use of the 
lie-dector in two cases at the January 1943 term. In LeFevre v. 
State!, the plaintiff in error (defendant below) was charged with 
murder in the first degree and had submitted to two lie-detector 
tests about nine months prior to his arrest and while he was under 
suspicion for the crime. The tests were given subject to a stip- 
ulation? entered into between the defendant and the prosecuting 





missioners and the burden of work already resting upon the judges in the trial 
courts. 

* Wis. Stat. (1941) §§326.15, 326.16. 

In Horlick’s Malted Milk Co. v. A. Spiegel Co., 155 Wis. 201, 209, 144 N.W. 
272, 275 (1913) the court held that adverse examination under Wis. Stat. (1911) 
§4096(5) was in the nature of a cross-examination and that the examination was 
“subject to the same rules as that of any other witness, the only restriction being 
that he could not be compelled to disclose anything not relevant to the contro- 
versy.” In such cases as Karel v. Conlan, 155 Wis. 221, 144 N.W. 266 (1913) and 
Schultz v. Strauss, 127 Wis. 325, 106 N.W. 1066 (1906) holdings that a court 
commissioner had improperly held a witness in contempt for refusing to answer 
during adverse examination were not based upon lack of authority in the court 
commissioner, but rather upon an incorrect determination, on his part, as to a 
matter of privilege. In Hathaway v. Bruggink, 168 Wis. 390, 393, 170 N.W. 244, 
245 (1919) the court said that if the privilege therein claimed existed “then it 
necessarily follows that no right to the proposed examination of defendants under 
sec. 4096, Stats., could be predicated upon it under the unquestioned rule in this 
state.” 

* But see 8 Wicmore, Evmence (3rd ed. 1940) §2318b. 

2242 Wis. 416, 8 N.W. (2d) 288 (1943). 
27d. at 424, 8 N.W. (2d) at 292. 
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attorney, which provided that the findings could be used by either 
the state or the defendant in any trial which might hereafter arise. 
Held: those parts of the reports containing the findings as to the 
results of the tests submitted to by the defendant, pursuant to the 
stipulations entered into with the prosecuting attorney, were pro- 
perly excluded by the trial court when offered in evidence by the 
defendant’. 

In the second recent case, State v. DeHart*, the defendant, 
charged with first degree murder, had submitted to a lie-detector 
test and» at the completion thereof, signed a confession which 
was admitted in evidence at the trial without objection. Held: 
the jury was entitled, under the evidence, to conclude that the 
confession was voluntary, trustworthy, and reliable since there 
was no showing that there were any circumstances adversely a- 
ffecting the creditability thereof°. The defendant also contended 
that the details of the test had been disclosed to the jury contrary 
to the doctrine of the Bohner* case. On this point, the court held 
that the record did not show that the results of the test were ever re- 
vealed to the jury, hence no harm could have come to the defendant ; 
and, further, that the defendant was in no position to object be- 
cause his own counsel had opened up the question of the general 
accuracy of lie-detector tests®. 

The lie-detector has had a stormy career in the courts during 
the twenty years since the first attempt was made to introduce 
findings based on a systolic blood pressure test in the case of 
Frye v. United States’. There the District of Columbia.court held 
that the lie-detector had not yet reached such standing and scien- 
tific recognition among the authorities as would justify the court 
in admitting the findings in evidence’. 

The second case involving the use of the lie-detector was State 
v. Bohner® wherein the Wisconsin court approved the Frye case 
and held that the technique of detecting deception had not suffi- 
ciently advanced in the intervening ten years to warrant the court 





* Id. at 425, 8 N.W. (2d) at 292. 

*242 Wis. 562, 8 N.W. (2d) 360. 

Id. at 567, 8 N.W. (2d) at 362. 

* See infra note 9. 

*Id. at 570, 571, 8 N.W. (2d) at 364. 

"54 App. D. C. 46, 293 Fed. 1013, 34 A.L.R. 145 (1923). 

*Notes: (1924) 37 Harv. L. Rev. 1138, 24 Cor. L. Rev. 429, 33 Yare L. J. 
771. Also 34° A.L.R. at 147. The holding of the court was generally approved. 

°210 Wis. 651, 246 N.W. 314 (1933). Notes: (1933) 13 B. U. L. Rev. 321, 
24 J. Crm. L. 440, 18 Minn. L. Rev. 76, 8 Wis. L. Rev. 283. 
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in admitting reports based on such tests as evidence. The court 
concluded that the too hasty acceptance of the tests would result 
in complications that would outweigh their utility, and that the nec- 
cessity for elaborate explanation to the jury of the theory and prac- 
tical functioning of the lie-detector would result in a trial of the 
instrument rather than of the issue. The court especially ob- 
jected to the fact that the defendant had offered to have the test 
made outside of court with no opportunity for the prosecution to 
take part in the procedings. To permit this would, in the opinion 
of the court, open the door to abuses. 

For another five years, there were no reported cases involving 
lie-detector evidence. In 1938, two cases arose in New York, but 
only one went to the Court of Appeals. In People v. Kenny", 
a Queens county court case, the trial judge (Judge Colden) admitted 
the results and findings of a lie-detector test administered by the 
late Rev. Walter G. Summers of the Department of Psychology 
of Fordham University. Father Summers employed a pschogalvan- 
ometer which he called a “pathometer”"!. He was called as an 
expert witness and made rather extravagant claims as to the effi- 
ciency of the device.’* In this case, Trial Judge Colden said, 
in part: 

“Both upon legal Principle and sound reasoning, it would 
seem that the courts, if willing to accept and receive hand- 
writing testimony, psychiatric testimony, and other such ex- 
pert opinion should also admit in evidence testimony of the 
pathometer test and the results disclosed thereby when a 
proper foundation has been laid therefor. For hundreds 
of years our courts have deemed the examination and cross- 
examination of witnesses in open court to be the best method 
so far devised for the ascertainment of the truth, and have 
used that method for lack of any better aproach. It seems 
to me that this pathometer and the, technique by which it is 
used indicate a new and more scientific approach to the as- 


certainment of truth in legal investigations .... The test- 
imony will be received and the jury permitted to evaluate it.”" 











167 Misc. 51, 3 N.Y.S. (2d) 348 (1938). This case was never appealed. 

“This device differs from the polygraph instrument which was involved in 
the Bohner case and the systolic blood pressure measuring device involved in the 
Frye case. For a full description of Rev. Summers’ instrument see his article in 
(1939) 8 ForpHam L. Rev. 334-354. : 

™ See Note: 29 J. Crrm. L. 287 for critical analysis of Rev. Summers’ testi- 
mony, and the enthusiastic claims for efficiency. For favorable comment See: 
(1939) 15 Norre Dame Lawy. 159. See also: (1938) 86 U. of Pa. L. Rev. 903; 
for further critical comment see: Forkosch (1939) 16 N.Y.U. L. Q. Rev. 202-231. 
*3 N.YS. (2d) 348, 351 (1938). 
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Shortly thereafter, in the case of People v. Forte,* the King’s 
County :court refused to permit defendant to take a similar test 
administered by Rev. Summers. On appeal, the court of last re- 
sort refused to take judicial notice of the :efficacy of the lie- 
detector test and affirmed the trial court’s refusal to permit the 
defendant to take the proferred test at the hands of Rev. Summers, 
and said, in part: 


“We cannot take judicial notice that this instrument is or 
is not effective for the purpose of determining the truth. 
Can it be depended upon to operate with complete success 
on persons of varying emotional stability? The record is 
devoid of evidence tending to show a general scientific rec- 
ognition that the pathometer possesses efficacy. Evidence re- 
lating to handwriting, finger-printing, and ballistics is rec- 
ognized by experts as possessing such value that reasonable 
certainty can follow from tests. Until such a fact, if it be a 
fact, is demonstrated by qualified experts in respect to the 
‘lie-detector’, we cannot hold as a matter of law that error 
was committed in refusing to allow defendant to experiment 
with it.” 


In the opinion of' some writers, the Forte case, supra, does not 
shut the door on future admission of evidence based upon lie- 
detector tests» but demands only that a proper foundation be laid.?* 





*167 Misc. 868, 4 N.Y.S. (2d) 913. 

*279 N.Y. 204, 206, 18 N.E. (2d) 31, 32, 119 A.L.R. 1198, 1199; re-hearing 
denied, 279 N.Y. 788, 18 N.E. (2d) 870. Citing language of Trial Judge Fitz- 
gerald: “The statement in the Kenny case (by Trial Judge Colden) does not 
convince this court that facts can be established to justify the proposed test. 
In view of the study and observations of writers who have studied the question 
intensively, it can hardly be asserted that it is capable of demonstration ‘that there 
is general scientific recognition’ that the proposed test is valid and feasible.” The 
court also discusses the problems of procedure involved, were such tests accepted 
in court, and suggests that this “should be regulated before such an innovation is 
introduced in the law.” 4 N.Y.S. (2d) 913, 916 (1938). 

** See Note: 139 A.L.R. at 1174 (1942) (to State v. Becker, 300 Mich. 562, 
2 N.W. (2d) 503, infra), where the writer says: The court “merely held that such 
test was properly rejected in the absence of testimony indicating a general scien- 
tific recognition of such a test. Had a proper foundation been laid for its intro- 
duction into evidence, it is conceivable that a different determination would have 
resulted.” See also leading article by Dean Thomas P. Hardman in (1941) 48 
W.Va. L. Q. 37, 45-46 wherein he expresses preference for the doctrine of the 
Kenny case, supra, and indicates that the Forte case, supra, does not close the 
door to admitting such evidence, but rather opens it for receiving results of such 
tests, “provided of course that there is a showing of a general scientific recogni- 
tion of the particular device used or proposed to be used, and provided of course 
that the particular test is made or is proposed to be made by a competent 
psychometrist. At least the case (Forte, supra) may be so regarded by those 
who believe, as many now do, that judicial approval of the psychometric method 
of ascertaining facts would constitute one more step, and a soundly scientific one, 
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The fifth reported case, involving the use of the lie-detector, 
arose the following year in Pennsylvania — Commonwealth v, 
Hipple.** Here the record of the results of the test was not offered 
in evidence, but the defendant confessed after the test had been 
given. On appeal, he contended that the ‘confession had been in- 
voluntary because the investigating officers had told him that even 
though he could lie to them, he could not lie to the machine, and 
that by this representation he had been “tricked” into his confes- 
sion!®. | The court held that even though the use of the lie-detector 
induced the confession, it was not inadmissable on that ground”, 

Two years later, the Pennsylvania Court again had the op- 
portunity to pass upon this point in Commonwealth v. Jones and 
expressly approved its ruling in Commonwealth v. Hipple, supra. 
The court held that the aplication of a lie-detector test did not 
vitiate defendant’s statements leading to his confession’. 

In both of these Pennsylvania cases, the question was only 
as to the validity of confessions made after lie-detector tests had 
been administered; there was no attempt to introduce the record 
of the tests in evidence. 

The question of the admissibility of the lie-detector test re- 
sults was presented to the Michigan court the following year in 
State v. Becker.** In this case the defendant attempted to intro- 
duce the record of the results of such a test and, upon objection by 
the state, the trial court refused to admit it. The Supreme Court 





in the advancement of the administration of justice, and within the limits above 
indicated no reason is perceived why courts generally should not soon bestow 
approval. For within these limits—within these safeguards—the possibility of 
error inherent in the present-day use of lie-detectors seems materially outweighed 
by the opposing possibility of closing the door to truth.” But cf. with the ex- 
cellent student note in (1941) 16 Tenn. L. Rev. 856 where the writer, commenting 
upon the lack of harmony among the authorities as to the best method for de- 
tection of deception, says at p. 865: “The present controversial state of the lie- 
detector methods and machines makes it appear unlikely that they shall receive 
judicial cognizance at an early date. ... There is no general acceptance by the 
leaders in the field, and until there is some semblence of agreement the psycholo- 
gist cannot expect judicial recognition in this particular field.” See also note 
(1939) 37 Mic. L. Rev. 1141. 

7333 Pa. 33, 3 A. (2d) 353 (1939). 

* Id. at 36, 38, 39. 

* There was in fact some question as to whether the test had brought about 
the confession because defendant did not make his admission until two hours 
after the test had been given. 

341 Pa. 541, 19 A. (2d) 389 (1941). 

* Id. at 548—In the absence, of course, of any evidence of coercion or other 
disqualifying circumstances. 

300 Mich. 562, 2 N.W. (2d) 503, 139 A.L.R. 1171 (1942). 
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of Michigan upheld the trial court’s ruling and, after citing 20 Am. 
Jur. 633, said: 


“We see no reason why, under the circumstances of this case 
the results should have been admitted. There was no testi- 
mony offered which would indicate that there is at this time 

a general scientific recognition of such tests. Until it is es- 

tablished that reasonable certainty follows from such tests, 

it would be error to admtit in evidence the result thereof.” 

The results of lie-detector tests have been admitted in evidence 
for the consideration of the jury in several un-reported Wisconsin 
cases. In State v. Loniello and Grigano** (1935), Judge Clayton 
Van Pelt admitted the results of a test conducted by Leonarde 
Keeler, under a stipulation between the prosecuting attorney and 
defense counsel. 

In State v. Rowe (1936), Judge VanPelt again admitted in 
evidence the record of a lie-detector test under a stipulation sim- 
ilar to that in the Loniello case. The instrument used was the Keeler 
polygraph ; the examiner, Fred Inbau, a recognized authority in the 
field, testified at the trial.*® 

In State v. Conn** (1941), the results of a lie-detector test were 
admitted in evidence under an agreement signed by the defendant 
when he took the test. The instrument used was the Keeler polygraph 





*Id. at 566. See also note 16 supra, as to the necessity for laying proper 
foundation before attempt is made to introduce the evidence. For discussion of 
the factors to be considered whenever scientific evidence in general is sought to be 
introduced see leading article, Smith and Riseman, Applied Use of the Electro- 
cardiogram in Legal Proceedings, (1943) 15 Rocxy Mr. L. Rev. 251, esp. 271- 
274. 

The test in the Becker case was apparently conducted by the Michigan State 
Police (See 300 Mich. 562, 563). For an excellent summary of the experiences 
of that law enforcement body with the lie-detector see leading article by LeMoyne 
Snyder, M.D., Medico-Legal Director of the Michigan State Police, in (1943) 
15 Rocxy Mr. L. Rev. 162, wherein the writer takes a cautious approach toward 
the whole problem of the use of lie-detector records in evidence. Peculiarly 
enough, Dr. Snyder states that in no Michigan case has an attempt been made 
to intsoduce lie-detector test results in evidence ibid. 169, apparently over-looking 
the Becker case. 

“Columbia County Circuit Court before Judge Clayton Van Pelt (1935). 
For a thorough discussion of this case see Inbau, Detection of Deception Tech- 
nique Admitted as Evidence (1935) 26 J. Crm. L. 262, esp. p. 263, for the text 
of the stipulation, and pp. 267-268, for the trial judge’s interrogation of the 
expert witness and the charge to the jury. The defendants were found guilty and 
the case was never appealed. 

* Circuit Court for Fond du Lac County, Jan. 6, 1936. Defendant charged 
with statutory rape. 

* See note 26 J. Crm. L. 758 (1936) for brief account of this case. 

™ Tried October 28, 1941, before Judge Arold F. Murphy in the Circuit 
Court for Forest County; the charge was arson. 
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and the examination had beqn conducted by Professor ,J. H. 
Mathews at his laboratory at the University of Wisconsin. He 
was sworn and qualified as an expert witness and testified as to 
his findings. A proper foundation was carefully laid by the state’s 
attorney,?* who questioned Professor Mathews about his experience 
with the lie-detector and asked him to describe the machine and its 
functioning. He also had the witness explain the scientific principles 
upon which the instrument was based, and his opinion as to the 
general accuracy of the instrument. Professor Mathews explain- 
ed the function of the polygraph to the court and jury. The Judge 
himself conducted part of the examination of the witness. Counsel 
for the defendant cross-examined the expert. The questions Pro- 
fessor Mathews had asked when the test was given, and the de- 
fendant’s answers thereto, were related to the jury, together with 
the significant changes in blood-pressure and respiration. The re- 
sults of the test were considered by the jury along with other ey- 
idence and the defendant was found guilty. The case was never 
appealed.*® It is submitted that the method employed by the pros- 
ecution in introducing the lie-detector test results in this case was 
a@ proper one and is to be commended. 

With the forgoing brief review of the authorities in mind, we 
may consider the two recent Wisconsin cases. In LeFevre v. State, 
an unusual situation was presented. The defendant had agreed 
by stipulation®® with the state that either could use the results of 
the test, should the matter ever come to trial. Two tests had been 
given*! but none of the experts were present at the trial. The de- 
fendant attempted to introduce the written reports, and the state 
objected upon the ground that this was not the best evidence and that 
the proper method was to call the expert examiners.*? Portions 
of the reports were admitted, but the findings and conclusions were 
excluded. The Supreme Court held that this was proper under the 
rule of State v. Bohner**. In other words, the court upheld the 





*The case was prosecuted by William A. Platz, Assistant Attorney General, 
to whom we are indebted for the transcript of the testimony in regard to the 
lie-detector test. 

* The defendant had signed a confession after the test was given, but later 
repudiated it. The confession lacked corroborative detail and was inaccurate as 
to the time of the fire. It was considered necessary to corroborate the state’s 
circumstantial case by showing the lie detector test results—which indicated that 
the defendant had not truthfully answered questions in regard to the crime. 

242 Wis. 416, 424; 8 N.W. (2d) 288, 292 (1943). 

"One by Prof. J. H. Mathews at Madison, the other by George W. Haney 
(reviewed by Leonarde Keeler) in Chicago. 

” Record: pp. 586-588, 595. 

* 210 Wis. 651, 246 N.W. 314 (1933). 
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state’s contention that, although it had signed a stipulation with 
the deiendant whereby either party could introduce the test re- 
sults in evidence, it was not contemplated that the findings be 
submitted without interpretation or explanation. Apparently it 
would be safe to assume that the state would not have objected 
if the defendant had produced the expert examiners at the trial 
and had put them on the stand to testify as to their procedure and 
findings. The court then comments at some length upon the tes- 
timony of the district attorney while he was on the stand.** Al- 
though the court.refers to this as a “rebuttal” testimony, ** leaving 
the impression that it took place in the presence of the jury, the 
record indicates that the jury was absent on some motion of the 
defense counsel during the time the district attorney testified.* 
The court quotes the District Attorney’s testimony in part as 
follows: “Reports from Madison favorable to the defendant were 
not satisfactory to me .... The test in Chicago was not satis- 
factory to us. It was favorable to the defendant.”87 The record 
indicates that the district attorney’s testimony was not so posi- 
tive. In response to a question as to whether the defendant had 
“nas sed” the tests. the district attorney replied: “Well, that is 
hard to answer because the one report shows that they didn’t think 
he was the guilty party, and the other shows that there is some 
question whether he might not be. Those are the two.”8 

The court then continues with a discussion of the defendant’s 
full cooperation with the public officials in their investigation of 
the crime, and comments as follows: 


“His [cooperation] is evidenced by the testimony of the dis- 
trict attorney ; it is shown by his [defendant’s] willingness to 
submit to the lie-detector tests by two of the nationally known 
experts in the field. We have the word of the district at- 
torney that those tests were favorable to the defendant. While 
the findings of these experts were properly excluded from 
the jury, the district attorney’s testimony came in without 
objection and we regard it as very significant.”®® [Italics 
supplied ] 


It is unfortunate that the court’s opinion does not make clear 
the fact that the district attorney’s testimony was given in the ab- 





“242 Wis. 416, 425-426, 8 N.W. (2d) 288, 293. 

* Ibid. 

* See pp. 1096-1168 of the record. Also p. 37 of State’s Brief on Re-hearing. 

** 242 Wis. 416, 425-426, 8 N.W. (2d) 288, 293. 

* Record p. 1165. See also State’s brief in Support of Motion for Re-hearing, 
p. 38. For report of Mr. Keeler see Exhibit 20, pp. 1419-1419A of the Record. 
For Prof. Mathew’s report see Exhibit 12, p. 1412 of the Record. 
* 242 Wis. 416, 427, 8 N.W. (2d) 288, 293. 
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sence of the jury, for, as it now stands, one receives the impression 
that it was proper for the district attorney to be permitted to 
testify as to the results of the tests, in spite of the fact that the 
court had already ruled that the conclusions of the experts were pro- 
perly excluded, citing State v. Bohner as the authority. We are con- 
fronted with the anomalous situation where the conclusions of the 
experts are excluded, but an unqualified witness *° may testify there- 
to, at least if no objection is made when his testimony comes in. The 
court emphasizes the fact that the testimony came in without ob- 
jection,*’ but it is doubtful if the point is of much importance be- 
cause the parties had stipulated before the trial to admit the re- 
sults of the test, and this could only mean without objection. How- 
ever, it seems only reasonable to assume that under the stipulation 
both parties contemplated admitting these reports only in a regular 
and proper manner. It is submitted that merely introducing the 
reports, without any explanation by the experts who conducted the 
tests, would be an improper method and tend only to confuse the 
jury. The court mentions the stipulations*? and quotes them at 
length** but apparently attaches no significance to them. It is 
quite clear that the very purpose thereof was to meet the rule of 
State v. Bohner. It is difficult to believe that the court intended to 
lay down the rule that the doctrine of the Bohner case will govern, 
even though the parties enter into a stipulation before trial where- 
by they agree to admit the results of the tests. We would pre- 
fer to believe that the court merely intended to condem the method 
by which it was attempted to bring in the findings of the tests 
with no expert testimony to explain them. It seems clear that the 
court has attributed considerable scientific weight to the test be- 
cause the opinion speaks of “two of the nationally known ex- 
perts in the field,”**and, more important, the court says that it 
regards the district attorney’s testimony as to the results of the test 
as “very significant”.*® It is unfortunate that the experts were not 





“The district attorney would be considered unqualified to testify to the 
technical aspects of the polygraph and as to the proper interpretations of the 
charts themselves. See 3 WicMorE, Evipence (3d ed. 1940) 639, “Psycho-metrical 
data so obtained would of course, have to be brought in by the expert witness 
obtaining them.” 

“ 242 Wis. 416, 425 and 427, 8 N.W. (2d) 288, 293. 

“For the value of stipulation in general see 26 J. Crm. L. 262, 263, and 270 
(1935), 29 id. 287, 291 (1938), 33 id. 338, 342 (1943). 

“Id. at 424, 8 N.W. (2d) at 292. 
“242 Wis. 416, 427, 8 N.W. (2d) 288, 293. 
* Ibid. 
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produced for the trial so that a proper foundation could have been 
laid, and the question of admissibility under a stipulation thus placed 
squarely before the court.* 

It is interesting to observe that in the Bohner case the court 
cited Wigmore, Principles of Judicial Proof,*in support of its con- 
tention that the lie-detector had not yet advanced beyond the ex- 
perimental stage. But the late Dean Wigmore, in his more recent 
treatise on Evidence criticizes this stand, “for the instrument named 
(Keeler polygraph) has. demonstrated its utility in the hands of an 
expert... ."@ 

In the DeHart case*® the use of the lie-detector was again be- 
fore the Wisconsin Court. There the defendant had submitted to 
the test when he was first suspected of the crime. There is no in- 
dication in the opinion of a stipulation®! as in the LeFevre case. 
At the completion of the test, the defendant signed a confession. 
This confession was later admitted in evidence without objection 
from the defendant’s counsel. There was no attempt to’ introduce 
the lie-detector test results in evidence. Defendant was found 
guilty of murder in the first degree after trial by jury. The court 
considered the problem of the lie-detector on two grounds. First 
the validity of a confession obtained by the use of a lie-detector was 
passed upon. The court stated that, “at the conclusion of this test, 
the results of which were not disclosed to the court or jury, defendant 
made and signed a confession.”°? The confession was submitted 
to the jury with proper instructions as to the requirement that it 





“See Record, p. 588 where counsel for the State said: “But we |? ve no 
objection whatsoever in producing Mr. Mathews here both as to his pro. :edings 
and the report that he finally and ultimately made.” Also State’s Brief in :; upport 
of Motion for Re-hearing, p. 47. Also State’s Brief on the original argument 
of the case, pp14-16. 

“210 Wis. 651, 246 N.W. 314 (1933) citing Wicomore, Principres or Junt- 
CIAL Proor, (2d ed. 1931) 634. 

“3 Wicmore, Evipence (3d ed. 1940) 645 note 2. 

“ See also Wicmore, Cope or Evipence (3rd ed. 1942) 198, Rule 126, Art. 2, 
Sec. 967 (and Note 2, p. 198. See also: id. p. 188 Rule 118, Art. 2, Sec. 903). 
But note that in Wicmore, Scrence or JupictaL Proor (3rd ed. 1937) 791-792) 
the same paragraph appears as in 2d ed. in summary of the chapter on Methods 
of Experimental Psychometry. In the six years (from 1931 to 1937) Wigmore 
evidently felt there was no improvement in the technique of lie-detection, but 
in the next three years the improvement was sufficiently noted that he comments 
favorably upon it (1940), 3rd ed. EvmeEnce). 

” 242 Wis. 562, 566, 8 N.W. (2d) 360, 362 (1943). 

™ Defendant’s brief at p. 26 referring to Exhibit 2, Record 492, states that 
there was no assent to use the result of the test. 

"242 Wis. 562, 566, 8 N.W. (2d) 360, 362. 
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be voluntary.** The court held, “that the jury was entitled upon 
the evidence to conclude that there was no circumstances adverseiy 
affecting the creditability of the confession.”°* The court con- 
cluded that there was no evidence that the examiner had been co- 
ercive, and continued, “defendant intimates that he was strapped 
down during the lie-detector test, but there is evidence from which 
the jury could believe that the only straps that were attached to him 
were the ordinary appliances of the lie-detector.””° 

The court summarized the defendant's objection to the admis- 
sion of his confession and its relation to the use of the lie-detector 


as follows: 


“There is an intimation in defendant’s brief that the sequence 
of events was such as to leave the impression that the lie- 
detector test had demonstrated defendant’s guilt and that this 
circumstance actuated his confession. The record does not 
warrant this intimation, but if it did, the point would not be 
material since it would not bear upon the voluntary charac- 
ter of the confession. Such an impression would not be pre- 
judicial to defendant. The thing that was prejudicial to de- * 
fendant was the confession which is many times more conclu- 
sive than any implication that could be drawn from the facts’: 
of the lie-detector. The jury was entitled to conclude that 
the confession was trustworthy and believable.”* 


It appears to be clear on the basis of this holding that in Wis- 
consin a confession, obtained through the use of the lie-detector, 
is admissible in evidence in the absence of any disqualifying cir- 
cumstances such as duress or coercion. The two previous cases 
from Pennsylvania involving this point, Commonwealth v. Hipple™ 
and Commonwealth v. Jones,®* are in accord. 

Some writers have expressed the opinion that confessions ob- 
tained after subjecting defendant to lie-detector test are a violation 
of his right of privacy and of his constitutional privilege. 





= There had been evidence that Mr. Reid of the Chicago Police Department 
who conducted the test had used profane language. Defendant also contended 
that there was abuse and coercion. All this went to the jury and was resolved 
by them in favor of the state. 

242 Wis. 562, 567, 8 N.W. (2d) 360, 362. 

* Ibid. 

* Id. at 567-568, 8 N.W. (2d) at 362. 

™ 333 Pa. 33, 3 A. (2d) 353 (1939). 

"341 Pa. 541, 19 A. (2d) 389 (1941). 

"44 Harv. L. Rev. 842 (1931), Thos. F. Green in 21 A.B.A.J. 808 (1935). 
Wigmore has expressed a view contrary to these writers—8 WicMoRE, EvIDENCE 
(3rd ed. 1940) p. 384 and Note 1, p. 379. Also: Wicmore, Cope or EvIDENCE 
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In the principal case, no objection to the admission of the con- 
fession was made at the trial stage, and consequently, to raise this 
issue for the first time on appeal, the defendant would have had to 
make a strong showing of coercion. It is extremely doubtful if the 
court would have reached another conclusion if the defendant had 
raised objection to the admission of the confession at the trial (as- 
suming that the trial court would have admitted it over the objection) 
because there was no showing of force or duress. 

The second point in the DeHart case involving the lie-detector, 
raised by the defendant on appeal, was briefly disposed of by the 
court. The defendant contended that the details of the lie-detector 
test had been disclosed to the jury, contrary to the doctrine of the 
Bohner case. At the trial, the defense counsel had questioned the 
three men present during the lie-detector test.°° The questions 
asked by the counsel appear to have been designed to bring forth 
answers indicating that the machine was not working, that the de- 
fendant was an exception to the general rule, and that the test 
would not work as to him.® 

After the defense counsel had opened the subject, the prose- 
«ution pursued it for a short time. The questions and answers in- 
volved in the test and the defendant’s reactions thereto were never 
disclosed to the jury. The court concluded that: 


“No harm was done defendant, and further than this, defen- 
dant is in no position to object. At most, the evidence was 
inconclusive and a waste of the court’s time.® 


It is clear that the closing sentence refers to the manner in which 
the question regarding the lie-detector test results came before 
the jury. No attempt had been made by the state to introduce the 
test results. It was obviously a waste of the trial court’s time to 
attempt to call the test results into question, when the state was not 
relying on the test, but on the confession made after the test. 

The court was not called upon to decide squarely whether the 
rule of the Bohner case was still to be regarded as law, because 
the court held only that the defendant’s claim was unfounded since 





(3rd ed. 1942) 221 Rule 135, Art. 6, Sec. 1101, Par. (F) where the learned 
author says: “The fact of having voluntarily submitted to interrogation during 
the application of a blood-pressure-testing apparatus (. . . ‘lie-detector’) does not 
exclude a confession made after the removal of the apparatus.” 

“ District Attorney Richards, Sheriff Kushman, and Mr. Reid, the examiner. 
“States Brief, pp. 23-25, Record, pp. 161, 188-189, 218-219, 221-223. 

"242 Wis. 562, 571, 8 N.W. (2d) 360, 364. 





Xt 





442 





WISCONSIN LAW REVIEW [Vol. 1943 








the doctrine of the Bohner case had not, in any event, been vio- 
lated. 
because (1) the defendant was in no position to object because his 
counsel had opened up the subject of the validity of the tests and 
(2) the rule of that case had not in fact been violated since no 
attempt had been made by the state to introduce the results of the 
test. 


In short, the doctrine of the Bohner case was not in issue 


There are several conclusions that one may draw from these 


two recent Wisconsin cases-LeFevre v. State® and State v. DeHart. 


(1) The court seems to say that the Bohner case is still law and 


(2) 


(3) 


(4) 


(5) 


that any attempt to introduce the results and findings, as 
such, of a lie-detector test is error. 
The court gives the impression that one who has firsthand 
knowledge of the results of a test may testify thereto— 
at least in the absence of objection. 

(a) It is well to remember that in fact the testimony of 
the district attorney in the LeFevre case was in ab- 
sence of the jury—although the court’s opinion leads 
one to believe that it was rebuttal testimony while 
the jury was present. 

The court does seem to recognize that lie-detector tests have 
some valaidity because 

(a) they speak of “nationally recognized experts in the 
field”, and 

(b) they refer to the testimony of the district attorney 
as to the findings of the experts as “very significant” 

The court does not appear to attach much significance to a 
a stipulation whereby parties agree, before the test is made, 
to waive objection to the admission in evidence of the find- 
ings, as there is no language in the LeFevre case to indicate 
that such a stipulation is of any value. Quwuaere, however, 
if the defendant had offered to produce the experts, 
whether the state would not have been held bound by their 
stipulation ? 

A confession obtained by the law enforcement authorities 
after a lie-detector test has been given is admissible as a 
voluntary confession in the absence of any disqualifying cir- 
cumstances such as coercion or duress. 





“The LeFevre case was a four to three decision, but since there is no dis- 
senting opinion, it is impossible to say on what grounds the dissent was based. 
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It can readily be observed that the Wisconsin Supreme Court 
has not accepted the lie-detector at face value. In company with 
the other courts of last resort, it is not ready to admit lie-detector 
test reports in evidence. In view of the fact that the experts in the 
field, themselves, admit that the findings are dependable in only 
about seventy-five percent of the cases, this seems to be the proper 
attitude on the, part of the courts. Nevertheless, there would seem 
to be little logical reason for refusing to admit the findings of a test 
as evidence, to be weighed by the jury with other facts and cir- 
cumstances going to the credibility of the witness, if both prose- 
cution and defense have stipulated before trial relative to the use 
of the test results. Such stipulation would seem to be adequate 
protection to both the state and the defendant in a criminal case and 
abuses would be unlikely. In any event, however, the evidence 
should be presented in a proper manner with the expert examiner 
present as a witness and a foundation carefully laid by the counsel 
introducing the test, to provide the jury with a basis'for evaluating 
the findings intelligently. 

It is well to keep in mind the fact that law enforcement agencies 
throughout the country do employ the instrument frequently, it 
has proved to be a great aid to officers conducting criminal invest- 
igations. In this field, the use of the instrument is so firmly es- 
tablished that it will continue to be employed regardless of the at- 
titude of courts toward its propriety as evidence. This wide-spread 
use will no doubt result in continued attempts to have findings of 
the tests admitted in evidence by the party to whom the results are 
favorable—unless, of course, scientific research in the future should 
show that such tests have no validity whatever. 

Twenty years in legal history is a relatively short period, and 
it is not surprising that our courts have been reluctant to admit the 
lie-detector test as evidence, especially since the device itself has en- 
joyed only a limited improvement during that time. If the experts in 
the field can demonstrate marked improvement in the instrument dur- 
ing the next few years, the courts will undoubtedly accept the tests 
more warmly. It is interesting to speculate that World War II may 
bring forth some scientific discoveries that will hasten the develop- 
ment of deception detection technique. The first World War gave 
impetus to Marston’s early experiments with the device, while he was 
a young lieutenant in the Army, and a similar stimulus in this war 
may result in substantial advancement.® Ear SACHSE 
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“No attempt has been made to discuss the general background and history 
ot the lie-detector in the text of this note. The bibliography is extensive and is 
colicted here under general headings. 

(1) History and development of deception detection techniques: InBavu, Frep, 

Liz DetecTION AND CRIMINAL INTERROGATION, Baltimore, Md., The Williams 

& Wilkins Co., 1942 (pp. 1-70 for complete discussion; pp. 2-4 for historical 

development. An excellent book by a recognized expert in the field). Larsen, 

John A., The Berkeley Lie Detector and Other Deception Tests, (1922) 47 

A.B.A. Rep. 619. McCormick, C.T., Deception-Tests and the Law of Evi- 

dence, (1927) 15 Cautr. L. Rev. 484. Trovillo, Paul, A History of Lie De- 

tection, (1939) 29 J. Crum. L. 848 concluded in (1939) 30 J. Crm. L. 104 

(for a very thorough and complete discussion). 3 WicMorE, EvipeNce (3d ed. 

1940) §§997-999a, pp. 639-651 esp. N. 3, p. 646-647, and N. 4, p. 650. 


As to the factors necessary in conducting a reliable lie-detector test: MacNitt, 
Reginald D. in (1942) 33 J. Crom. L. 266, discusses electrodermal and cardiac 
amplitude tests. The writer states that the three fundamenta! requisites are: 
(1) a reliable instrument, (2) a skilled operator who can properly interpret 
the results, (3) an expert interrogator who can properly frame the questions 
so as to bring out the significant facts about the crime. See also Paul Trovillo, 
(1942) 33 J. Crm. L. 338. 

For articles treating the general growth cf scientific evidence see series of 
articles by Fred E. Inbau in (1935) 2 Law anp Contemp. Pros. 495 and 
(1934) 24 J. Crm. L. 825, id. at 1140, 25 id. 500. These articles cover 
firearms, finger-prints, palm-prints in addition to lie-detector tests. 


Shortcomings of the le-detector tests: Inpau, Frep, Lie DeteEcrIOoN AND 
CRIMINAL INTERROGATION, supra, pp. 19, 24, 25. This expert indicates that 
there are four factors making diagnosis difficult: (1) emotional tension of the 
subject, (2) physiological abnormalities, (3) mental abnormalities, and (4) 
unresponsiveness in a guilty subject due to lack of fear of detection, conscious 
control or rationalization. See also Paul V. Trovillo, Deception Test Criteria, 

(1942) 33 J. Cro. L. 338, 341-343. 

Cautious attitude of the experts. Experts in the field of lie-detection are 

generally very cautious about the tests and do not make extravagant claims 

for their efficiency. 
See: Inbau, (1935) 2 Law anp Contemp. Pros. 495, 502; Hensley (1940) 

3 Texas Bar Journat 482; Inbau’s book, supra, at p. 65; Snyder (1943) 

15 Rocxy Mr. L. Rev. 162; Larson, Book Review (1938) 23 Iowa L. Rev. 

451; Hensley (April 1939) 2 Lawyer No. 4, pp. 10-18; Larson (1922) 47 

A.B.A. Rep. 619; Keeler, De-bunking the ‘Lie-Detector’, (1934) 25 J. Crm. L. 

153, 159 wherein this expert suggests licensing lie-detector operators just as 

physicians are licensed; Inbau in (1935) 26 J. Crm. L. 262; Trovillo (1942) 

33 J. Crm. L. 338. 

Value of stipulations: For the value of stipulations in connection with at- 

tempts to use the lie-detector tests as evidence, see: Inbau (1935) 2 Law AND 

Contemp. Pros. 495, 502-503; (1938) 29 J. Cro. L. 287, 291; Inbau (1935) 

26 J. Crrm. L. 262, 263 where the stipulation used in a Wisconsin case is set 

forth in full; Trovillo, (1942) 33 J. Cru. L. 338, 342. 

All cases reported before July 1, 1943 and all law review articles and notes 
published before that date have been included in this note. It has been the aim of 
this writer to bring together in one note all cases and materials available. War 
time conditions are responsible for delay in publication of many law reviews and 
it is pessible that some issues bearing a date earlier than July 1, 1943 will come 
off the press later and will contain material on the lie-detector. 
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